
NATIONAL RAILROAD ADJOWHEiNT BOARD
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TRIRD DNISION Docket Number'%+-24010

Irwin M. Liebe-rmsn, Referee

(Brotherhood of Mslntenance of Way Enployes
PARTIES To DXSPUTF,: (

(The Denver and Rio Grade Western Railroad company

sTA- OF cL4IM: "Claim of the System Cmmlttee of the Brotherhood that:

(1) The mier violated the Agreeaent when It assigned csr cleadag
and conditioning work in the Craig, Colorado area to outaide forces (System
File D-57-79&W-20-&).

(2) The Carrier also vlol;sted Article IV of the Xay 17, 1968 Nations1
Agreezuent when it did not give the General Qxiirman advance written notice of its
intention to contract said work.

(3) As a consequence of the aforesaid violations, Section For-n
A. !4. Manzanares and Section Iabarers P. Cmz, F. Serrera, J. .Archuleta,
V. Alfaro and P. Radrez each be alloved pay at their respective rates for
an equal proportionate share of the total number of Pan-hours expended by
outside forces beginning sixty (6G) days retroactive from December 12, 1979."

OPINION OF BOARD: This dispute is based on the contracting out of certain csr
cleaning and conditioning work in the Craig,  C&x-ado area.

The actualstsrt ofwurkby the contrscturtookplace  onAugust24,lgY.  The
Organization filed the original claim on December 12, 1973. As a threshold issue.
Carrier contends that the Claim is untimely ati should be disdssed. Csrrier
relies on the provisions of Rule 29(a) which protide in pertinent part as
fOllo-4s:

me 29(a)

"All claiss or grievances must be presented in writing by or
on behalf of the employe involved to the officer of the Coinpany
authcuized to receive same vithin sixty (60) days fron the date
of the occurrence on which the clati or pievance is based.
Should any such claim ur grievance be disallowed, the &c&any
shall within sixty (60) calendar days from the date sane is
filed notify whoever filed the claim or grievance (the ezpluye
or his representative) in writing of the reesuns for such dis-
sllowance . If not 30 notified the claim or grievance shall be
al&wed as prssentd, but this shall not be considered as a pre-
cedent or waiver of the contentions of the Ccurpany ss to other
similsr claims or grievances."
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Petitioner argues that the Clais herein is a continuing claim since the work in
question ~3 being perfomed by an outside concern both prior to and subsequent
to the filing of the Claim. Bence, it is argued, the clain 13 subject to
Rule 29(d) governing continuing violations. Carrier, on the contrary, maintains
that the Cl.ainl3 not a continulng claimbecause itwas based uoa single oc-
currence, Czmrierls alleged failure to give advance written notice of its in-
tenticm to contract the work in question.

The Board notes that the question of the nature of the infraction
(cuntinuing or not) is far fron novel. In the leading award, long relied upon,
Referee Ives defined the distinction between a continuing and a nun-continuing
claim; he statedinAward1~50:

"Recent awards of this Board have held that the essential
distinction between a continuing claim and a non-continuing
claim is whether the alleged violation in dispute is repeated
09 mo2e than ohe uccasiu~ or is a separate and d3fiIlitiVe
action which uccurs on a particular date."

In the case at bar, it is apparent that the action complained of, the
lack of notice of intent to contract and the actual cuntracting of the work, took
place in August of 1979 while 'the claim ~33 nut filed until December, 10% past
the sixty days provided in Role 29(a). Clearly, the Claim is not a cootiming
claim under the well reasoned definition cited above, and followed by many uthe:
awards, and it must be barred.

FIRDING5: The Third Division of the Adjustaent Board, upon the whole record
alld all the evidence, finds and holds:

That the parties iralved m-al hearing;

!&at the Carrier ard the ~1oye.s involved in this dispute are
respectively Carrier and Rupluyes within the !neaning of the Pailway Labor Act,
as approved JUZE 21, 1934;

!5at this Division of the Adjustment Board h33 jurisdiction over
the dispute involved herein; and

That the Cldnis barred.
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iNATIoNAL RAILROAD AIuuslMENT BOARD
By Order of Third Division

ATIPEST: Acting Zkecutive Secretery
National Railruad Adjustment Board

Dated at Chicago, Illinois, this 30th day of July lg%Z.


