NATI ONAL RAI LROAD ApTusMENT BOARD
Award Number 23953
THIRD DIVISION Docket ¥unber MW ~-2401L0
Irwin M Lieberman, Ref eree

(Brot herhood of Maintenance of iy Employes
PARTI ES T0 DISPUTE: (

(The Denver and Rio G ade Vst ern Railroad Company

STATEMENT OF CLAM: "Caimof the System Committee of the Brotherhood that:

~ (1) The Carrier viol ated t he Agreement when |t assi gned car cleaning
and conditioning work in the Graig, Colorado area to outside forces (System
Fi | eD-57-79/M4-20-80).

(2) The Carrier al SO violated Article IV of the ¥ay 17, 1968 National
Agreement When it did not give the General Caairman advance witten notice of its
intention to contract said work.

(3) As a consequence of the aforesaid violations, Section Foreman
A.M. Manzanares and Section Laborers P.Cruz, F.Herrera, J. Archuleta,
V. Alfaroand P. Ramirez each De allowed pay at their respective ratesfor
an equal proportionate share of the total nunber of Pan-hours expended by
out si de forces beginningsi xty (60) days retroactive from Decenber 12, 1379."

OPI NI ON OF BoARD: This dispute is based on the contracting out of certain car
cleaning and condi tioning work i nthe Graig, Colerado area.
The actual start Oof wur kby the contractor took place on August 24, 1979. The
Organization filed the original claimon Decenber 12, 1373. AS a threshol d i ssue.
Carrier contends that the ¢laim i S untimely and shoul d be dismissed. Cerrier
relies on the provisions of Rule 29@)whi ch providein pertinent part as
follows:

Rule 29(a)

"All cleina or grievances nust be presented in witing by or
on behal f of the employe involved to the officer of the Company
authorized t 0 recei ve same within sixty (60) days from the date
of the occurrence on which the claim or grievance i S based.
Shoul d any such ¢laim or grievance be di sal | owed, the Company
shall Within sixty (60) cal endar days frem the date sane is
filed notify whoever filed the claimor grievance (the employe
or his representative) in witing of the reasons for such dis-
allowance. |f not 3o notified the claimor grievance shall be
allowed asS presented, but this shall not be considered as a pre-
cedent or waiver of the contentions of the Company as to other
similar Cl @i N6 or gri evances. "
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Petitioner argues that the Claim herein is a continuing elaim since the work in
question was bei ng performed by an outside concern both prior to and subsequent
to the filing of the Claim Hence, it IS argued, the claim issubject to

Rule 29(d) governing continuing violations. Carrier, on the contrary, maintains
that the Claim isnot a comtinuing cl ai nbecause it was based oa a single oc-
currence, carrier's alleged failure to give advance witten notice of its in-
tention t0 contract the work in question.

The Board notes that the question of the nature of the infraction
continuing Or not) is far from novels In the [eading award, long relied upon,
eferee Ives defined the distinction between a continuing and a nun-continuing
cl ai M hestated in Award 14450:

"Recent awards of this Board have held that the essential
di stinction between a continuing claimand a non-continuing
claimis whether the alleged violation in disputeis repeated
onmore t han one oceasionOr | S a separate anddefinitive
action which oceurson a particul ar date."

In the case at bar, it is apparent that the action complained of, the
| ack of notice of intent to contract and the actual contracting of the work, took
place in August of 1979 while 'the claimwasnu filed until Decenber, long past
the sixty days provided in Role 29(a). Cearly, the daimis not a coatinuing
aim under the well reasoned definition cited above, and fol |l owed by many othex
awards, and it nust be barred.

FINDINGS: The Third Di visi on of the Adjustment Board, upon the whol e record
and al | the evidence, finds and hol ds:
That the parties waived oral hearing;
~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Baployes within the meaning Of t he Railway Labvor Act,
as approved June 21, 1934,

_ That this Division of the Adjustment Boaxrd hasj urisdiction over
the dispute involved herein; and

That the Claim is barred.

AW ARD

Claim di s mi ssed.
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NATTONAL RAl LROAD AnyusMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railread Adjustnent Board

By
ie Brasch - Adninistrative Assistant

Dated at Chicago, Il1inois, this 3¢thday of July 198&.



