RATIONRAL RAILROAD ADJUSTMENT BOARD
Award Number 23973
THIRD DIVISION Docket Number CL-23856

Lamont E. Stallworth, Ref eree

EBr ot herhood of Railway, Airline amd Steanship O erks,
Frei ght Bandlers, Express and Stati on Employes
PARTIES TO DISPUTE: (

(The Baltimore and Ohio Rai | r oad Company

STATEMENT OF CLAIM  C aimof the System Committee of the Brotherhood
- (cL-9326) hat :

(1) Carrier failed to adhere to the Agreenent between the Parties
when, on March 19, 1980, M. S. E. Khayo Was assessed discipline of dismissal
fromCarrier's service, and,

(2) carrier shall restore M. S, B, Fhayo to service with all
rigts unimpaired and compensate him foral | tins | oSt commencing March 19,
13300,

OPINION OF BOARD: The Claimant, Mr. S, E. Khayo, was hired on January 10,
1979 as an Extra Board Cl erk at Cineinmati, Chio. On
March %, 1980 t he Claimant was WOr ki ng asa Yard Clerk at Yard *A™in"
Cincinpati, T7:00 AMt O 3:00PM.

At approximately 8:25A4 On March 4,1980 Terminal Traimmaster
Rhcden specifically instructed Claimant XKhayot O empty the wast e baskets.
Claimant Khayo advised the Terminal Traimmaster that he would not perform
this work. O aimant Khayo admitted his guilt as charged in the matter of
refusing to enpty the trash cams at Yard A

. ~ On March %,1980 Mr. Xhayo Was sent written notice to attend an
i nvestigation on Friday, March T, 1980. He was charged with I nsubordination
for refusingt O comply with t he instruction by Terminal Traimmaster Rhoden.

Subsequent to ahearing on March 7, 1980, C ai mant Knhayo Was
notified under date of March 19, 1980 that the discipline assessed was dis-
missal from Carrier's service.

| nal etter dated March 30, 1980, Mr.Khayo's claim was subm tted
to the carrier's Division Minager at Cincinnati. Division Manager's letter
of ApriiT,1980 denied the claim This decisionwas appealed to Carrier's
Director of labor Relations in letter dated May 2, 1980. Director of Labor
Rel ations declined the claimin aletter dated June 18,1980,

The Claimant maintains that finding an employe "Quilty" ascharged
d?eg_ not, olf and within Itself, justify the assessment of the supreme penalty
of dism ssal.
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The O ai mant contends that the disobedience to the order to enpty
trash cans gi ven by Traimaster Rhoden was precipitated by the | ack of know-
| edge concerning t he railroad's chain of command on the part of O ai mant
Khayo. The Claimant testified that he was not awar € that Trainmaster Rhoden
was directly responsible for the supervision of all enployes within the
Consol i dat ed Cineinnati Terminal area.

Att he time of the incident Claimant was under direct orders from
t he Yardmaster at Yard Ato check Trai n Southwest #99 departing Yard A
Mr. Khayo Was faced with aspecific order fromhis immediate supervisorWwhen
Trainmaster Rhoden ordered Claimantt 0 enpty the trash cans. The O ai mant
mai ntai ns that the order to perform janitor work, made in the face of impend-
ing fulfillment of ordered duties of the Yard Oerk was not reasonable, fitting
or proper. Further Traimmaster Rhoden nade no attenpt to make clear to Caim
ant the consequence3 of his disobedience and did not inquire of Claimant why
he was disobedient.

G ai mant Xnayo testified a3 fol | ows:

"Q M. Khayo, if you had known that a yard clerk can be told to clean.
t he yar d office, would you have done so?

A Yes, | would."

The Claimant maintains that because Of asincere lack of under-
standing concerning orders i ssued by = Caxrier Officer which tend to counter-
mand orders pertinent to his asignedduties, the penalty inposed on Claimant
Was excessive..

It is Carrier's positionthat this ¢laim has not been handled i n
accordance with Rule b8 of the June &, 1973 C erk- Tel egrapher Agreenent and
should be dismissed. The Claimant seeks relief for wagel 0sses now whi ch
was never requested Of the Carrier on the property. The Carrier naintains
that when a cl ai mi S a departure from that of fered on the property, the claim
nmust be di snissed (Third Division Award Nos. 15753,10067, 12790, 10695,
12178, and 12352).

The Carrier asserts that the Claimant Was aware of the fact that
Traimaster Rhoden was an Officer of t he Company and direct orders given by
hi m shoul d have been followed. Wether the duties he was ordered t 0 perform
vere part of his assignment i S immaterial. The Carrier maintains that an
Baploye shoul d follow orders and grieve | ater if he feels the i nstructions
were unjustified (Third Divisi on Award No. 21k429).

_ Further, the Carrier contends that if Claimant wasunaware of the
duties required of him he d4id not make this clear at the tine and there is
QOI evi dence that Claimant inquired of the Trainmaster asto his responsi-

ilities.
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The Carrier al so maintains that the instructions given Caim
sat were not detrimental to his health nor safety and therefore he had no
legitimate excuse fOr refusing to performthe work, The penalty of dis-
missal in cases of an Zaploye's refusal to performwork is not arbitrary
or capricious.

The essential facts in this dispute are not im dispute. The Clain-
ant inthis matter failed to adnere to one of the basic industrial and |abor
rel ati onsprinciples. That iS when au Fmploye i S given a direct order, the
Fraploye IS "t0o work nowand grieve |ater." "Tme principle has been well es-
tablish&in the railroad i ndustry (&=rd Nos. 4885, 8712,11L47, 15828,1607h,
16286, 18563,20030, 20102 and 21890).

I nthe instant matter Claimant admitted that he refused t 0 obey
adirect tier. Furthermore the Rcard notes Clairant's short length of
tenure (1% nonths). Under t hese circunstances, t he Beard concl udes t hat
t he diseiplinary acti on was supported by the record; therefore tie Board
declines the claim

PINDINGS: The Third Division of the Adjustment Beard, upon t he whol e record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Eaployes involved in this dispute are
respectively Carrier and Zmployes within the meaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustment Board hasjurisdiction
over the dispute involved herein; and

That t he Agreement was not vi ol at ed.

A WA R D

C ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustnent Board

Rosemarie Brasch = AdministrativeASS| St ant

Bated at Chicago, Illinois, this 27th day of August 1332,



