NATIONAL RAI LROAD ADJUSTMENT BOARD
_ Awar d Number 2397%
THIRD DIVISION Docket Number M5-23901

Lamont E, Stallworth, Ref er ee

éRobert J. Butler
PARTIES TO DISPUTE:

(Consolidated Rail Corporation

STATEMENT OF CLAIM: "Petitioner clains that he was (a) di schar?ed Wi t hout

. just cause; (b) discharged i n violation Of the |abor
agreement; (C) discharged without veing accorded due process in afair,
hearing; and (&) discharged wthout being provided full and fair represen-
tation by his collective bargaining representative."

OPINION OF BOARD: At the inception of the matter here 4a dispute, Claimant
. Robert J. Butl|er had approximately fourteen (14) years of
service and was employed as a Track Foreran On the Harrisburg Division.

~ On Decenber 15, 1978 the Claizant vas notified to attend a trial in
connection wi th the charge of “being absent w thout premissioen on Novenber 27,
Decenber 14, 15, 1978 (third offense)". Subsequent to a hearing On January 3,

1979 the Claimant was notified that he vwas diseiplined by 'Dism ssal in all

Capacities™ for the above al | eged offenses. he discipline decision was
appeal ed to the Manager, Labor Relations. After an appeal hearing on
January 31, 1979, in a | etter dated February 5, 1979, Claimant's appeal was
deni ed. Further appeal was made to the Seni or Direetor, Lavor Rel ations.
Following a conference hel d on April 20, 1979 the Senior Director denied the
Claizant's appeal in a letter dated April 27, 1979. In a letter dated
September10, 2220, C ai mant Rutler sexved notice upon the Third Division
advising of hisintent tofile an individusal appeal .

The Carrier maintains t hat the di sm ssal of Claimant was warranted
and that the trial was fair and impartial. According t0 the testinony of
M. R E. Jark, Track Supervisor, Claimant Butler was absent without per-
mssion on the three dates cited in the charge. M. Jark testified as
follows:

"Q Mr, Clark, Mr, Butler stated that on ®riday, Novenber 24, 1978, he

informed you he was ill and he would not be in to work on Monday-,
Novenber 27, 1978. Would you please tell me what you xmeow of this
I nci dent ?

A- On Friday he told =e he woul d be sick mext week, thst he would not be
inand | said he was to make sure he called me before 7:c0 aM on
Monday and tell =me, | don't see how you can be sick on a Monday
when you are not sick COW.

That's what | told him. | said 'you don't have my permission t0 be o22',
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*Q: M. Cark, did M. Butler state to you he was sick at that

time, Friday, Novenmber 24, 1978t
A: No.

Q: Mr. Clark, on the 27th, did M. Butler request permission to
be off?

A: No.

Q M. Jark, did Mr. Butler nmake arrangements with you or request
permssion to be off on the 14th of Decenber, 19782

A: No.

Q Mr. Cark, did M. Butler arrange or request to be off on the
15th of Decenber, 19787

A: No."

The Carrierstated that the Oaimant does not deny his guiit of the

charge. ‘The Carrier maintains that in arriving at-the discipline inposed, the ,”

‘Carrier appliedthe - provisions' set forthint he UnauthorizedAbsent eei smAgree->. . -
. ment Oof ' January 26, 1973 which- states ‘that employes WhO have been f ound guilty

of three unauthorized absences fromwork within a twelve (12) nonth period
are.subject to dismssal fromserviee. In the instant case, Claimant Butler

was first absent without perm ssion on Mareh 1k, 1978.- Claimant Was sex-fed

written notice advising himthat unauthorized absences fromwork woul d not

be tolerated and woul d subject himto discipline. Caimnt was again absent

W t hout %rmission on Septenber 25, 28, 1978 and October 3, 1978. U ai nant

|

adm tted
pensi on.

s guilt and was subsequently disciplined by three (3} days sus-

The Qlaimant nai ntains that testinony by M. Clark indicates t hat

M. Butler's wife contactedMr. Clark at 3:00 B on Decenber 1k, 1978 to say
that M. Butler would not be in December 1k or Decenber 15 because he was
going to New York to attend a funeral. To get an excused absence the em-
ploye nust call ia prior to 7:00 A4 on the day of the absence and therefore
Decenber 15, 1978 cannot be consi dered an unexcused absence. Furtker, the
December 14, 1978 absence was justified since the Claimant's efforts to give
notice of the absence were reasonabl e under the circumstances and the rule
requiring notice prior to 7:00 AMwas ill-defined and unenforced. clai mant
Butler asserted that he was informed byhi s Zmployer that substantial com
B||ance rather than exact conpliance with the notice rule was pernitted.
hder t he emergeney Ci rcunst ances, Cl ai mant asserts that ke vas i n subst an-

tial

conpl i ance.
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‘ As regard to Butler's absence on Novenber 27, 1978, Claimant
- maintains that he notified his Surervisor that he felt il|l ashe was
| eavi ng work and therefore migat not be i n Morday, November 27th. Cn
the 27th ¢laimant was Stil| suffering from the flu ard did not report
to work. The Employer had notice on the 24th that Butl er was then il |
and Butler testified, " | was sick asd | told hinf.

C ai mant maintains tket While he did not call in on the 2Tth
there were many instances where the EZmployer at Harri sbur?, once notified
of Il ness, does not require daily calls reagfirmingthe illness. -Further,
the Enpl oyer does not have unif or mstandards as t0 what copstitutes an
aut hori zed or unaut hori zed ebsence, and t he Claimant's Supervi sor testified
that t he distincticrs between the two rested sol ely with the Supervisor.

An affadevit dated April 17, 1979 was executed Dy James Burton, a
Conrail employe for k2 years. Burton swore that in the Spring of 1978,
Mr. G ark announced his fin2 resolve to obtain Butler's discherge and t bat
But| er has not doneanything that any other employe hasn't dere. Burton
al so swore that Supervisor Cl ark kad sent Claimant Butler hone from work
when he cane in late while at the same time he did not secd ot her employes
home for the same cause,-

Claimant further maintains that he was not adequately rerresented
at t he bearing duet 0 t he incompetence of hi S UNi ON representative. Butler
asserts that his unionrepresentative di d not explore the i Ssue that Suger-
visor Clark hed disciplined himfor conduct that went unpunished when com-

- mitted Dy others and that hi S representative made N0 attempt t 0 advance

Butler's case or bring out facts in his favor.

Under careful consideration of the record herein the Beard finds
that Claimant received 2 fair end impartial hearing. The charge was sup-
ported by substantial evidence on tine record. Furthermore, under the ecir-
cunstances, the contract controls in this mtter. Accordingly,the Zoard
concludes that the discipline assessed wes cot ﬁrem' sed on caprice or un-
reasonabl eness. ‘The Boaxd, therefore, denies the claim

FINDINGS: The Third Division Of the Adjustment Foard, after givi n% the
parties to this dispute due notice of hearing thereon, 2Znd upon
the whol e record and al | the evidence, finds 2nd hol ds:

_ That the Carrier acd the Employes i nvol vedinthis dispute are
respectively Carrier acd Tmployes W t hin t he mearing Of the Railway Labor
Act, 2S approved csune 21, 1934;

That t hi s Division of the Adjustmernt Boerd has jurisdiction
over the dispute i nvol ved herein; and

That t he Agreemert Was not viol at ed.
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AWARD

Claimdeni ed.

NATIONAL RAIIROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Natioral Railroad Adjustment Boar d

. A S

By —
ROSenmari e srasch = ADM NI Strail ve ASSIStant

Dated at Chicego, Tilimois, this 27th day of August 1982,

/7

(!



