NAT IONAL RAILROAD ADJUSTMENT BOARD
Avard Nunber 23975
THIRD DI VI S| OR Docket Nunber MW-2394T

Lamont E, Stallworth, Ref eree

Brot herhood of Maintenance of Wy Employes

(
PARTIES TO DISPUTE: ( . _
(I1inois Ter mi nal Railroad Company

STATEMENT OF CLAI M "Cﬁ.aim of the SystemCommittee of the Brotherhood
that .

(1) The dismi ssal of ILaborers S. J. Musgrave and L. L. Osborn
for failure "to repair a broken rail or rails subsequent to twelve noon on
Decenber 18, 1979' was excessive and whol |y disproportionate to the offense
wi t h whi ch charged (SystemFi| es ITRR 1980.12 and ITRR 1980-13).

(2) The elaimants be reinstated with seniority and all ot her
ri ghts unimpaired and t hey be compensated for all wage | oss suffered.”

OPINION OF BOARD; Prior to their dismissal, Claimant S, J. Musgrave and
L. L. Osborn were enpl oyed by the Carrier as trackmen.
At the time of the incident involved here, Claimants Wer e wor ki ng under t he
supervision of Foreman RobertSnith. The Claimants and Trackmen R. L. Peed
(al so working under Foreman Snith) had been notified that they were to be
laid off at the close of work on Decenber 18, 1979 by Chief Engineer
Je« Mo Bierne.

Prior to the close of work on December18, 1979 Supervisor Hilligoss
made it known that Foreman Smith's crew was to be used to replace three (3)
brokenrails that day. The Cainmants, Trackman Read and the ot her crew nmenbers
were engaged in such work until they left the work site at 3:30 PMinaccordance
W th their furlough notice.

Subsequently, Claimants r ecei ved noti ces dat ed Decenber 29, 1979
informing t hemthat aformal investigation was to be held on January 7, 1980
in regards to the charge that they failed to repair a broken rail or rails
subsequent to 12:00 noon on the subject date after being ordered to do so
by Track Supervisor S. Hilligoss.

Subsequent to the investigation the Caimants were notified by
letter dated January 1.6, 1980 that they were found in violation of carrier’s
Rule Hand dismssed fromcCarrier's service.

The Carrier maintains that t he C ai mant s walking of f the job
after bei ng ordered by their supervisor that they would have to workuntil
the repairing of the broken rails was conpleted, constitutes acts of “desertion
|fzelrj?m duty, ™ "insubordinmation,™ and "willful neglect," prohibited by Carrier's
e H.
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Supervisor H | ligoss testified that the broken rails made the
tracks i npassabl e for trains and that he instructed Caimnts to work
until the rails were repaired. Supervisor Hlligoss further testified
that the Claimants stated they woul d not work past their regular quit-
ting time. Further, Supervisor HIlligoss testified that he contacted
hi s immediate Ssupervisor, Assistant Chief Engineer Metcalf who came
to the scene.

Assi stant Chief Engineer Metcalf testified that sinee there
was SONMe question in Caimnts' minds concerning the |ay-off notice, he
expl ained the operation of the furlough rule to them The Assistant
Chi ef Engineer testified that he explained to Caimants that they woul d
have to continue to work uatil the work was conpleted and that the aim
ants wal ked off the job at 3:30 PM.

Carrier maintains that in light of the Caimants short service With
the carrier (Misgrave, 15 nonths; Osbern, 1% nonths) coupled with O ainants'
failure to appear at the investigation, the penalty of dismissal was justified.
Further, the charges of desertion from duty and |nsubordination warrant dis=
charge of C ai nant s (Desertion from Duty: Third Division Awards 8832, 10034,
12255, 12kg2, 12985, 14601, 19698 and 19791; | nsubordi nation: Third Division

Awards 15828, 16074, 16118, 16281, 16347, 1715k, 17153 and 20189).

-Organization maintains t hat C ai mant s wer e not insubordinate. nor in
any way attempting to inpugn the authority of their supervisors when they did
not remain on duty after 3:30 P4 on Decenber 18, 1979 but were instead fol | ow
ing the Witten instrmictions i ssued t 0 themby Chief Engineer Biernme. Track
Supervisor Hlligoss testified that the Caimnts inforned their Foreman that
they were |eaving and that Foreman Smth knew that the Claimants had letters
O furlough. Assistant ChiefEngineer Metcalf al so testified that the Qaim
ants had been furloughed by Chief Engi neer Bierne.

Organi zation asserts that the dismssal of Claimants Was excessive
and wholly disproportionate under the circumstances peculiar tothi s case.
The Organization notes that a "30 day suspension (held ia abeyance)" was im-
posed upon Trackman Reed while dismissal was imposed upon theCl ai mant sf or
the same of fense. The Organization naintains that the disparity between
the supreme(f)enal ty of dismssal inposed upon the Claimants and the suspen-
sion inposed upon Traclman Reed for the sane of fense on the sane date con-
stitute arbitrary and capricious di sci pl i ne (Third Division Awards 1989,
15751, 22006, 22160 and 22480),

Upon a careful consideration of the record im this mtter, the
Board concl udes that disciplinary action was warranted. However, in these
circumstances t he Board concl udes t hat t he discipline was excessive. The
time that claimants have beenout of service should constitute sufficient
discipline. The Board concludes that Oainmants shall be restored to service
with seniority and other rights unimpeired, but wi thout any conpensation for
tine |l ost while out of service.
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FDDINGS: The Third Division of the Adjustmeat Bosri, upon t he whole record
and all the evidence, finds and hol ds:

That t he parties wai ved oral hearing;

That the Carrier and the Bmployes invol ved ia this dispute are

respectively Carrier ard Employes within t he meani ng of the 2ailway Labor
Act, =s approved June 21, 193k4;

‘That this bivision of the Adjustment Board has jurisdiction
overt he di spute iavolved herein; and

That +the disciplize Was excessi ve.

A UARD

C ai msustaired {n accordance with the Opinion.

NATIONAL RAILROAD ADJUSTMENT 3CARD
By Order of Third Division

ATTEST: Acting Execulive Secretary
Nationsl Rai | road Ad)ustment Board

o PO

“Rosemarie Brasch -~ Administrative ASSI Stant

Dated at Chiesgo, Illinois, this 27th day of August 19€2.



