- NATI ONAL RAI LROAD ADJUSTMENT BOARD
. S Awar d Number 23978
THIRD DIVISION Docket Number MW-2L030
lamont E. Stallworth, Referee
(Brotherhood Of Maintenance of Way Employes

PARTIES TO DISPUTE: ( _ _
(Houst on Belt and Term nal Rai|lway Company

STATIMENT OF CLAIM: "Cl ai mof the System Committee of t he Brotherhood that:

_ (1) The dismssal of Trackman J. L. Lenton foOr 'failure to protect*
hi s 'essigmment about3:30 p. M, December.19, 1979'was Wit hout j ust and suf -
ficient cause and whol | y disproportionate t0 the of fense with which charged.

(2) Trackman J. L. Lenmton Shall Dbe reinstated with seniority,
vacation and all other rights uninpaired and he shall be compensated for all
wage | ose suffered i ncl udi ng hol i day pay."

OPI NI ON OF BoaRD: The Claimant, J. L. Leanton Was hired by t he carrier on

, Sept enber 18, 1978i n its Maintenance of Way Department =~
as aTrack Laborer. On Jeanuary 10, 1380 a formel investigation was held into. ~

't he matter that the Claimant on December 19, 1979 failed to protect his work
.assignment, Claimant was found guilty of [eaving his assignment wthout per-

mission and WasS dismissed from service. In conference on September 12, 1980,
Carrier's Direct or offabor Rel ations offered reinstatement ON a | eni ency vasis,
W thout pay, tO Trackmanlenton and Trackman LaVergune, alsoi nvol ved i n same
incident. Claimant Lenton Iefusedthe offer.

The Carrier maintains that on December 19, 1979 Trackman Lenton left
hi s assigmment W t hout permission even though he knewthat an energency existed
due to a broken rail. Claimant knew and hi d observed t he proper "mark of f" pro-
cedures, but in the instant case he merely wal ked of f f£rom his job without per-
m ssion or notifying Foreman Hunt. Testimony by Foreman Hunt statest hat al |
of the men on his gang heard him Say t hatt heywer e going to work overtime and
t hat Trackman Lenton did not ask permission 4o be Of f . Foreman Hunt further
tegtified t hat Tracioman Lenton had al ways perfor ned overtime in t he past when
he was requested unless O ainmant had permssion to Set off.

The Claimant maintains that he was NOt required nor asked by Foreman
Hunt { O perform OVertl e sexrvices, Testimony by Lenton St at €S that he informed
Foreman Hunt that he was not abl e to work overtime because he did not have a
ride home. Since Foreman Bunt made it clear that he did not care i f Claimant
worked or N0t and had instructed Claimant to talkt 0 Supervi sor Blakiey, C ai m
ant felt that he was given an option and not constrained to perform overtime,
Claimant testified that had he been instructed t 0 remain at the work site and
informed as to the urgency of the work, he would not have left. Further Claim-
ant testified that ae had naver ref used overtime Services inthe past and t hat
Foreman Hunt fully understood that Claimant was leavind heproperty.
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Upon careful consideration of the record herein the Boardoncl udes
that dismissal in thi S case i S excessive. | There 1s substantial evidence in
t he record which supports the concl usi onthat Cleimant did not have a ful |
understanding that he was being ordered to work overtime, The Board further.
notes the Claimant*s her et of ore unbl em shed vork record and the fact that
Claimant testified t hat if he had understood that he was being Or der ed to work
overti me, he would have complied witht hi s or der. Accordingly wehold that

Caimant shall be reinstated Wthout backpay and with seniority and all other
ri ght sunimpaired.

FINDINGS: The Third Di vi Si on of the AdJustment Board, upon the whol e record
andal | the evidence, finds ad holds:

That t he parties wailved oral hearing;
~That the Carrier and t he Employes involved in this dispute are
respectivel ycarrier ard Employes within the meaning of theRai | waylLabor
Act,aS approved June 21, 193k;

That t hi s Division of t he Adjustment Board has jurisdiction
~-"over t he dispute involved hereln; and '

That the discipline was excessive,

AW ARSYD

Claim sustained in accordance with the opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary . ep——

National Railroad Adjustment Board /?5 LiED o
By Zi :""" VARt Z./b“t—ﬁ | T (\
Rosemarie Brasch - AdministrativeAssS| stant “\ e

Dat ed at Chieago, Nllinois, this 27th day of August 1982,



