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Lsmont E. Stallworth, Referee

(Brotherhood oPMai.nteuance of Way Raployes
PARTlXS'IODISPVI!E:(

(New Orleans Public Belt Railmad

STATEKEETOF QGAIM: "Claimof the System Camittee of the Brotherhoodthat:

(1) Tile dismissal of Track Laborer WiUredJohu,Jr. for alleged
sinsubordination to Rack Supervisor, George W.~Stoulig, Jr., on Tuesday,
&ah 25, 1980' was arbitrary, unwarranted and without just and sufficient
cause (Carrier's  File 013.7).

(2) Track Laborer Wilfred John, Jr. shall now be allowed the
benefits~prescribed  in Agreement Rule 16(f).’

OPIEION OF BGARD:. On Tuesday, Mmoh 25, 19980, a dispute occurred between
Traclman Wilfred John, Jr. axri Foreman N. J. Guidry and

Track SUpeFvisor George',Stoulig.  Foreinan Guidry instructedWilfred John that
he~was diociplini%'five  (5) days for~titnotifyiug his'For&an of his.absence
for the periodofFebruary22,l$?OtoMarch22,1@J.  TrackmmW. Johu told
ForemanGuidrythat, '"I ain't &onua call shit". When Track Suprrlsor St0ul.Q
instructed W. John to notify his Foreman when he would be absent; Mr. John's
reply was '5&&t". Again SuperdsOr Stoulig instructed Trackman W. John to
call hi8 Foreman when he was laid off and Trackman John's reply was, "you
ain't goona tell me nothing". At this tine, Track Supemleor Stoulig instructed
ForemanGuidrytowrite  uphistim amidismiss TrackmanJohu frunthe employ
of the N.O.P.B.

Trackman John was notified by letter dated March 27, 1980 that he
was dismissed for insubordinationandfailure  to notifyForesmGuidrythat
he was sick and unable to perform his duties. A hearing was held on April 22,
19&3 and Tracksan John was found guilty of iusubordihation. The Brotherhood
ofMaintenanoe of Way Ehployea did not accept the decisionofdismiesalard
appealed sems toMr.D.J.Mathews,Manager  of Labor Relations. Toe appeal of
hsckmn John was deniedbased on the insubordination cement along with Track-
rumJohn's service reccmi. The Claimntstatedthatgciorto  February22,1980
he sustainedan off-duty  injurymaking it necessary  for himtobe absent fnm
workmilMarcb25, w30. TcackrcanJohn  stated that he attempted to contact
Foreman Guidry on February 25, lg.980 in regard to his absence axl could not con-
tacthim attttime. TrackmanJohntestWedas  follows:

"Q: Ouwhatdates did you speak toMr.Gui&y?

A: I don't 'mow the exact dates, but-uh- for ohe, the 25th.

8: Of February?

A: Of February, right. '&at's the month.*
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The CLaiman'c then contacted the claims agent a& informed hinofhis (claiaant)
circusstances. !lYaclmaa John fu??ther testified that he had talked to Foremm
Guidryaboutthree  orfourtiores while hewas off. The Claimant
maintains that ForemanGuidryani  theManager of Claims andLabor Relations
had 'knowledge of Mr. John's absences and the reason for such.

With regard to the alleged charge of insubordination, the Claimant
maintains that he was provoked into makihg cements of, "I ain't goma noti,fy
shit" an3, '1 might," in regards  to notifying his Foreman about absenteeism.
Claimant further states that these comments were made in anger after Foreman
Guidry said, "I want to give that SOB his time," andafterbeinginfonnedhe
was suspended for alleged failure to notify Foreman Guidry of his absences.
Claimant denies he failed to notify Foreman Guidry.

Claimant further maintains that Foreman Guidry testified that he
did not remember certain events involving the CLaimant. and atothertimes
presented conflicting testimony and therefore Foreman Guidry's testimony
should be disregaxled (Award Nos. 1988,'7656, 1437).

The Garriermaintainsthat  TrackmanJohndid not notifyForeman
Guidry on'February 25, 1980 that he wasoff. Foreman Guidry testified as
follows:

"Q: This wo&d be-&&xi he'stated for the record that sanewhere
around the middle of Harch, he had a conversationwith you concerning

himbeingoff. Would thathavebeen the time he called youatnight?

A: Yeah. I guess it could have been the. I don't remember
the em&date tbathe called. But I know, like I say, it was at
leastaboutthreeweeksthathewas off before I heard frcmhim,
before he called me."

ForemanGuidry further testifiedthatthe  CLaimantwas aware
of the Gaapany's proceducethatemployes  must notify their foreman when they are
off a&offer reasons for suchabsence.

Pgcknan John had signed a notice posted by Mr. Guidry that unauthorized
absences would not be tolermted.

Further, hackman John was disciplined twice during his employment of
three (3) years an.3 eight (8) months, for unauthorized absences. The Carrier
maintains that it is not uncammpon for the Board to deny claims when C.?urier con-
siders employe's whole service record in determining the measure of discipline
(Award No. 2~~63) Third Division. Further, the Board has held that unauthorized
absence from duty is considered a serious offense subject to dismissal (Award
Nos. 19696,  2220, 224.60).
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In regard to the alleged charge of insubordination, the Carrier
pointed out that !k-ackmn John admits the cements of, "I ain't goma call
shit" to Foresan Guidry and, "you ain't gonna tell me nothin", to Track
Supervisor Stoulig.

Upon careful consideration of the record herein the Board finds
tiiat Claixmt received a fair and iqartial hearing, The charge was sup-
ported by substantial evidence on the record and, in the circumstances,
the discipline assessed xas not pre.tised on caprice or unreasonableness.

The Board also notes ikat +&is is C'laimnt's second disciplinary
action in three (3) years. In these circumstances the claim is denied.

FJXDIRGS: ?Fhe Third Division of the Adjustnent Board, uson the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the i3nployes involved in this dispute are
respectively  Carrier and Eksployes within the Eeaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of~the Adjustment Board has ju&diction
over the dispute involved herein; and

That the @eelcent was not violated.

A W A R D

Claim denied.

iYATIONALRAlLROADADJUS~TBOABD
By Order of Third Division

ATIZST: Acting Executive Secretary
National Railroad Adjustment Board

By -?&

Rosenerie Erasch - Aclministrative  Assistant

Dated at Chicago, Illinois, this 27th day of August 19s.


