NATTONAL, RAILROAD ADJUSTMENT BOARD
Avard Number 23979
THIRD DI VI SI ON Docket Number Mi-2L036

Lamont E, Stallworth, Ref eree

Br ot her hood of Maintenance of Way Employes
PARTIES TO DISPUTE:

(New Orl eans Public Belt Railroad

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhoodthat:

(1) The dismssal of Track Laborer wilfred John, Jr. for alleged
*insubordination t 0 Rack Supervisor, GeorgeW. Stoulig, Jr., on Tuesday,
March 25,1980* was arbitrary, unwarranted and withoutj ust amd sufficient
cause {Carrier's Fil e 013.7).

(2) Track Laborer Wlfred John, Jr. shall now be allowed the
benefits prescribed i n Agreenent Rul e 16{(f)."

OP| El ON OF BOARD: On Tuesday, March 25, 1980, a dispute occurred between
Trackman W|fred John, Jr. and Foreman N.J. Guidry and
Track Supervisor George Stoulig. Foreman Guidry instructed Wilfred John t hat
he was disciplined five (5)days for not notifying his Foreman of his absence
for the period of February 22, 1980 to March 22, 1930. Trackman W. John t ol d
Foreman Guidry that, "I ain't gomna call shit". When Track Supervisor Stoulig
instructed W. John to notify his Foreman when he woul d be absent; Mr. John's
reply was"might". Again Supervisor Stoulig instructed Traciman W. John to
cal| his Foreman when he was laid off and ™ackman John's reply was, "you
ain't gonna tell me nothing". At this tine, Track SupervisorStoulig i nstructed
F?rex;]an Guidry to write up his time and dismiss Trackman John from the enpl oy
O t e NCO.P.B.

Trackman John was notified by letter dated March 27, 1980 that he
was di sm ssed forinsubordination and failure t 0 nrotify Foreman Guidry that
he was sick and unable to performhis duties. Ahearing was held on April 22,
1980 and Traciman John wasfound guilty of insubordination. The Brotherhood
of Maintenance of \\ay Employes di d not accept the decision of dismissal and
appealedsame to Mr. D. J. Mathews, Manager of Labor Rel ations. Toe appeal of
Trackman John wasdeni edbased on the insubordinati on comment al ong with Track-
man John's Servi ce record. The Claimant stated that prior to February 22, 1980
he sustained an off-dutyinjury makingitnecessaryfor him to be absent from
work until March 25, 1980. Trackman John Stated that he attenpted to contact
Foreman Quidry on February 25, 1980 in regaxrd to hi s absence and coul d not con-
tact him at that time. Trackman John testified asf ol | ows:

“Q: On what dates di d you speak to Mr. Guidry?

A | don't mow the exact dates, but-uh- fOr one, the 25th.
Q: O February?

A O February, right. ™at's the nonth.*
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The claimant t hen contact ed t he elaims agent and i nformed him of his (claimant)
circunstances, Trackman John further testified that he had tal ked t 0 Foreman
Guidry about three or four times Whil e he was of f. The C ai nant

mai nt ai NS t hat Foreman Guidry and the Manager Of Claims and Labor Rel ations

had ' know edge of M. Jehn's absences and the reasonfor such.

Wth regard to the alleged charge of insubordination, the O ainant
mai ntai ns that he was provoked i nt 0 making comments of, "| ain't gonna notify
shit" and, “I might in regardsto notifying his Foreman about absenteeism
Caimant further states that these comments were made in anger after Foreman
Quidry said, "I want to give that SoB his tine," and after being informed he
was suspended for alle?ed failure to notify Foreman Quidry of his absences.
Claimant denies he failed to notify Foreman Quidry.

Claimant further maintains that Foreman Quidry testified that he
di d not remenber certain events involving the Claimant and at other times
presented conflicting testimony and therefore Foreman Guidry's testinony
shoul d be disregarded ( Awar d Nos. 1988, T656, 1437).

_ The Carrier maintains that Trackman John did NOt notify Foreman
CQui dry on February 25, 1980 t hat he was off. Foreman Quidry testified as
follows:

“Q: This would be-uhe-and he stated for the record that somewhere
around the mddle of March, he had a conversation with you concerning
him being off., Wuld thathavebeen the time he called youatnight?

A: Yeah. | guess it could have beenthe. | don't renmenber
t he exact date that hecalled. But | know, like | say, it was at
| east about t hr eeweekst hat hewas of f before | heard from him,
before he called me."

Foreman Guidry f urther testified that the Claimant was aware
of t he Conmpany's procedure that employes nust notify their foreman When they are
of f and offer reasons for suchabsence.

Trackman John had signed a notice posted by M. Quidry that unauthorized
absences woul d not be tolerated.

Further, Trackman John was di sciplined tw ce during his enploynment of
three (3)years and eight (8) nonths, for unauthorized absences. The Carrier
maintains that it is not uncommon for the Board to deny clains when Carrier con-
si ders employe?®s whol e service record in determning the neasure of discipline
(Anard No. 20263)Third Division. Further, the Board has hel d t hat unauthorized
absence fromduty is considered a serious offense subject to dismssal (Award
Nos. 19696,22320, 22460),
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In regard to the alleged charge of insubordination, the Carrier
poi nted out that Trackman John admits the comments of, "I ain't gonna call
shit" to Foreman Guidry and, "you ain't gonma tell me nothin", to Track
Super vi sor 3toulig.

Upon careful consideration of the record herein the Boarda finds
tiiat Claimant received a fair and impartial hearing, The charge was sup-
ported by substantial evidence on the record and, in the circunmstances,
the discipline assessed was not premised on caprice or unreasonabl eness.

- The Board al so notes that +& S | S Claimant's second disciplinary
action in three (3)years. In these circunstances the claimis denied.
FINDINGS: The Third Division of the Adjustment Board, uzon the whole record

and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Wit hin t he meaning of the Rai |l way Labor
Act, as approved June 21, 193k;

That thi s Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That t he Agreement was not vi ol at ed.

A WARD

C aim deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Mational Railroad Adjustnent Board

Rosemarie Brasch - AdministrativeASSI Stant

Dated at Chicago, Illinois, this 27th day of August 1g&2.



