NATI ONAL RAI LROAD ADJUSTMENT BCARD
Avard Nunber 23933
THI RDDIVISION Docket Number MW-24053

lamont E. Stal | worth, Referee

(Brot herhood of Maintenance of WAy EZmployes
PARTI ES TO DI SPUTE:

[ Consol idated Rail Corporation

STATEMENT OF CLAIM: "Claim of the SystemcCeommittee Of the Brotherhood that:

(1) The dism ssal of Trackman L. Rooks for al | eged insubordination
and al l egedly leaving the property without permissiea Was W thout just and
sufficient cause and wholly disproportionate to such charges (Systen Docket
LV-103).

(2) Tracioman L. Rooks shal| be reinstated with seniority ard
all other rights unimpaired and he shall be conpensated for all wage | oss
suffered.”

OPI NI ON OF BOARD: This is a discipline case wherein Claimant L. RoOkS was

di scharged fromhis position at the Carrier's Cak |sland,
New Jersey facilities. Claimant L. Rooks entered the service of the Carrier om

June 26, 1978, as a Trackman at Cak | sl and, New Jersey. Claimant Was worKking
under the supervision of Foreman L. Hardin and Supervisor Of Production Y. FOX
when the incident i nvol ved here occurred.

At approximately 8:00 AM on Septenber 26, 1578, Claimant told his
supervisor he wanted to | eave the job because of personaf busi ness, at which
time he was given a direct order that he could not |eave. Caimant returned to

his job and at approximtely 11:¢0 AMthe Supervisor |earned that ¢laimant had
left the job without permssion.

As a result of this act, the Claimant was notified to attend a hearing
and investigation on Cctober 13, 1978, in connection Wth the fol |l ow ng charge:

"Alleged violation of leaving job wthout permission.
Al | eged insubordination i n that you disregarded an order
ivea {0 yOU from Mr., FOXx not to |eave the job."

The Claimext was subsequently | Ssued a Notice of Jfscinline, dated
Setober 19, 1978, iNn which he was advised that he was "dismissed i N 2ll capac-
ities" for the off=nses outlined i n the above-cited charge.

Claimant appeal ed the discirlizary action up t0 and ircluding <ne
Jenior Dirsctor Labor Zelations. By letter dated iarch 27, 1373, the Sexior
Director Labor Rel ations denizd Claimans's appeal .
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The Carrier asserts that Claimant's guilt as charged is established
in the transcript by the testinmony of H. Fox, Supervisor of Production and
Claimant's admssion of guilt. The relevant testinony of Supervisor Fox is
set forth, in part, below

"aAt approximately 8:00 AMin the norning M. Rooks came
up to ne and told me that he had personal business and he
wanted to leave. At that tine | gave M. Rooks a direct
order that he could not |eave the property. At no time did
he tell me about the fire in his apartnment. He did return to
the job at the Fast bound receiving yard.

At that time | left to check onsane nore production units.
At approximately 11:00 a.m | was informed that M. Rooks
left the job without perm ssion violating the order that

| had givenhim At that time | informed the Supervisor,
Dal e Mal chitsky, to take Rooks out of serviece and bring
charges of alleged violation of |eaving the job wthout
Eerm’ ssion, insubordination to me and that's all that |
now about that."

‘The Claimant testified concerning this incident as fol | ows:
"Q: What happened?

A: \Wll, the day before ny house got caught on fire

and | called the guy where | was to get another apartnent

and | had told him | was going to be there at 12:00 the next
day, but the only mstake | made is that | didn't tell him
inthe norning, | told himabout 9:30and when | told him
the foreman told me to go and see the Supervisor and | went
to the Supervisorand | told wim about it which was M. Fox,
and when | told himhe said | couldn't |eave, but the only way
| knew that | would be able to get the apartment was to |eave
at that point, you know, because | didn't know another alter-
native.

Hearing Officer: M. Rooks, yourecharged with alleged vio-
| ation of |eaving the job w thout permission. Did you | eave
Wi t hout perm ssion?

A Yes.

Q Mr. Rooks, you're charged with insubordination in
that you disregarded an order given to you by M. Foxnot to
I'\/reaVE tge job. " Did you disregard the order given to you by

. Fox®

A Yes.
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"Q: Did you tell Lee Berdin of the fire in your
apar t ment ?

A: No.

Q Didyou tell M. Fox when you spoke to him about
authorization to |eave the job?

A Wll, | told him!| wanted authorization, but |
didn't explain it to him

Q You didn't explain what the reason was?
A: No.

Q: After you had spoken to Mr. Fox did you go back to
Mr. Hardin, the foreman, and ask hi s permissicn to | eave?

A No. v

The Organization maintains that the dismssal of the Caimnt was done without
consi deration whatsoever to the mtigating circunstances namely the destruction of
t he Ciaimant's apartment by fire. The Organization also maintains that the de-
cision of dismissal- under. the Circunstances was excessively harsh .and whol |y di s-
proportionate in relation to the charges placed against the O ainmant. Third

Di vi si on Awar ds 19037, 19569 and 22113.

Upon careful consideration of the record herein the Board finds that
Claimant received a fair and inpartial hearing. The charge was supported by
substantial evidence on the record. Specifically the Claimant admitted to (1)
not obeying Supervisor Fox' s orders and (2) not adviSing Supervisor Fox that his
arartment wasdestroyed by fire. Under these circumstances the di smssal of
Claimant Was appropriate and not unreasonable. The Board al SO notesthat Claim-
ant is a short tinme employe With approximtely three (3) nonths of service. In
these circunstances the Board has no alternative but to deny the claim

FEDINGS: Te Third Division of the Adjustnent Board, upon the whol e record
and all the evidence, finds and hol ds:

That the parties waived oral hearirg;

~ That the Carrier and tine Zmployes involved in this disgute zre
respectively Carrier and Zmployes Wi thin the meaning of the Railway Labor
Act, as aprroved June 21, 153%;

“mat this Division of the Agiustment Board has jurisdicticn
over the di spute involved herein; acd

p PR - - L - [ —— L 3
ket the Agresmant was not riolatad.,
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A W AR D

Claimdeni ed.

NAT| ONAL RAILRQAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroad Adjustnent Boerd

BY - _ e -
nosemarie Brasch -~ Admnistrative ASSIStant

Dat ed at Chicago, Illinois, this 27th day of August 198&.




