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Lamont E. Stal [ worth, Referee
(Brot her hood of Maintenance of My Employes

PARTIES TO DISPUTE: ( _ _ _
(Consol i dated Rail Corporation

STATEMENT OF CLAI M r(131 aimof the System Conmttee of the Brotherhood
that:

(1) The dism ssal of Trackman W E, Coles for alleged insubordination
and allegedly threatening bodily harmto his supervisor was wthout just and
sufficient cause arbitrary and whol |y disproportionate t0 the charge |evel ed
agai nst him (System Docket No. 477).

(2) Trackman W. E. Coles shal|l be reinstated with all seniority,
vacation and all other rights uninpaired and he shall be conpensated for all
wage |oss suffered.”

OPINION OF BOARD: The Claimant, W. E. Coles, entered the service of the

Carrier on May:1l, 1976 and-on April 10, 1979, was
enpl oyed as a Trackman at Enola, Pennsylvania. On May 9, 1979, the Jaim ~
ant was notified to attend a tri al in connection with the charge that on
April 20, 1979 at 1:45 PMhe was insubordinate i N not following t he direct
order given to him by Supervisor Track G. T. Gates in Enol a Yards,

Pennsyl vania. The Caimnt was also charged with threatening bodily harm
to his supervisorG. T. Gates at approximately 1:45 ® on April 20, 1979,
in Enol a Yards.

Subsequent to a hearl ng on May 16, 1979, the Claimant Was notified
that he was disciplined by "Dismssal in all Capacities” for the above-alleged
of fenses. The discipline decision was appeal ed to the Director-Labor Rel ations.
In a letter dated Augustl7, 1979, Claimant's appeal was denied. A special con-
ference was held in connection w th the matter on February 2k, 1980, after Whi ch
the Seni or Director - Labor Relations reaffirmed denial in a |étter dated
April 22, 1580,

The Carrier maintains that the Claimant's dismssal was fully war-
ranted, in view of the seriousness of the offense. According to the testinony
of Superw sor Gateson April 20, 1979 at 1:45 PM he gave M. Coles a direct
order. M. Cole did not obe?/ the direct order of Supervisor Gates-

Supervi sor cates further testified as fol | ows:

"Q: M. Gates, daid M. Coles threaten you with bodily harn?
A Yes he did.
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"Q M. CGates, would you please tell us in your
wn words what happened?

A\ were putting tinber in the back |adder at the
East bound Hump. | told M. Coles to get the claw bar and
start Pul ling spikes. He pulled some spikes and just stood
there leaning against the bar. | then told himto ([qet the
fork and start cribbing out between the ties. | walked
away and came back and he was standing in the sane position
not cribbing, not doing anything. | told himagain A
such time he told me he wished to mark off, he wanted
his time stopped and he wanted to take me off railroad
property and rearrange me. He stated he wished to flat-
ten ny face and widen ny asshole. He became extremely
loud and threatening. At such time | inforned him he was
out of service;"

The record indicates that one half howr to 45 minutes lzpsed
bet ween the tine Supervisor Gates gave M. Cole a direct order and when
he came back. ‘The testinony of Supervisor Gates was corroborated by the
. testinony of Foreman Schmitt.

The Carri e> maintains t hat the testimony-of Supervi sor Gates and Fore-
man Mers and Schmtt clearly establish that Caimnt was insubordinate and
al so threatenedto inflict bodily harmon SupervisorGates. The Carrier further
maintains that the Caimnt's past discipline record indicates that five (5)
nonths prior to this incident Caimnt becane engaged in an altercation with
a co-worker. As aresult of this incident the Caimnt was disciplined by &0
days* suspension for striking and causing injury to the co-worker. The Carrier
introduced the Claimant's past discipline record during the trial proceedings.
Carrier maintains that the National Railroad Adjustment Board has upheld the
di sci pline including discharge of employes for |Insubordination, Second Division
Awar ds 4672, ¥782, 51. 67, 1687, 1575 and4136.

The Organization maintains that the Claimant is not at total fault.
The Organization asserts that the incident was, in part, precipitated by Super-
visor Gates raising his voice at Mr. Coles. The Grganizetion al SO mai ntains
that standard procedure is usually for supervisors to transmit orders through
foreman. QOrganization al so maintains that an employe's past discipline record
is not permtted to be read into the record under standard procedures.

The Board has careful |y considered the record in this mtter and
concludes that M. Coles did engage in an act of insubordination on April 20,
1579. The Board al so concl udes that the C aimant did threaten Supervisor Gates
W th vodily harm The Boaxrd further concludes that the record did not support
the claimthat Supervisor Gates bé possibly raising his voice i s a sufficientl;
mtigating factor to justify the Caimant's actions.
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The Board di sagrees with the Organization's objectionto
the introduction of the Claimant's past discipline record in the trial
proceedi ng. Employes past discipline record is normelly used in apply-
ing the concept of progressive diseipline. In the instant matter, the
O ai mnt had been suspended for sixty (€0) days for inflicting bedily
harmt o anot her employe. Under these circumstances the Board concl udes
that the Carrier's actions were supported by substantial evidsnce on the
record.

FODDGS: The Third Division of the Adjustnent Board, uroa the whole record

and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Zmployes involved in this dispute are
respectively Carrier and Employes Within the meaning of tie Railway Labor
Act, as approved June 21, 193L;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

Tat t he Agreenent was not viol at ed.

A WA R D

C ai m deni ed.

NATIONAL RATLRCAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustnent Board

Rosemar | e Erasch - Admnistrative Assistant

Dated at Chicago, Illinois, this 27th day of August 1922,



