
NATIONAL RULR+D ADJUSIESNT BOARD
hard Number '239%

THIRD DIVISION Dock2t kmber M-2h61

Iamont 2. Stallworth, Referee

(Brotherho.& of Maintenance of Way Daployes
PARTIES TODISPWFE:  (

(Consolidated Rail Corporation

z3LmmElrr OF CLAM: "Claim of the System Committee of the Rrotherhood that:

(1) The dismissal of Machine Opsrator Allen R. Bar&rove for alleged
insubordination was without just and sufficient c13ilse an5 wholly disproportionate
to the charge (System,Do&et  484).

seniority
wage loss

(2) Xacidne Operator Allen R..Hargrove  shall be reinstated  with
ar.3 all other rigits unimpaired an& ht,shall be compensated for all
suffered. "

OPINIDN OF RQARD: .@:a Claimant,  Allen R. Hargrove, entered the setice of
the C&ier on August 30, 1976 as a Tracknan. On !4ay 16, i979

Claimant.hcid  a position a%a Machine~Dperator at Ashtabula Harbor Yard, Ashtabula,
.Ohio. He was vorktng under the.supe~isiou of Poreman J. A. Schauer an&Assistant
Supervisor  R. 3. R6maey vhen the incident here occurred.

At approximately 8:10 A.M., on IWg 16, 1979,~ Cla+mant HarSrove was in-
forme3. by Foreman Schauer that he ha+ been lisplaced by C. 3. Nitz, an auto-spiker
operator, and to let Mr. Nitz replace him onthe machine. The Cllaimant refused
to follow ?oreman Schauer's instructions.

At approximately 3:65 PA. on Yay 16, 1979, R. J. R-umsoy, Assistent
Smervisor-Track,  informed the Claimant that in order to work the next day he
uohd ihave to sake a bump before the starting time (7:OO) A.M. Ry 7:oO A.M. On
lay 17, 1979 the Claimant had not made a bump and he was informed by Po'oreman
Schauer that Ciaixant would not be permitted to work until he did so. %e Claim-
ant went to the ;rork site an& at approximately 1O:CO A.M., Mr. Ramsey removed
hi.3 from the position ?ith instructions  to make a bump. The Claissnt did not
make a bump.

Under the 6at.e of ,May 30, 1979, the Claimant uas given a notice to
stted a trial on June 6, 1979 to answer &ax-sees ia connection with the follarinS:

"(I) Failur? to fOikW Orders of Poreman J. Schauer on
Xay 16, 1973 at approximately a:10 AM, at the Ashtabula
Eerbor Yard, an8 on lfay 17, 1979 at ap?ro-ximtely 7:Co AX,
at Ashtabula, Chio Czq C,ars.

(2) Failure to follow orders of Assistant %a& h-r-
visor R. -2. BUSBY on day 16, 1979 at approximately 3:05 ~1,
at Ashtabula Harbor Yard."
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Subsequent to the trial the Claizlsntuas notified, dated June 8, 1979,
that he was "Dismissed in all capacities". The apsal of Claimant Bargrove was
handled up to and including the Senior Director-Labor  Relations. The Senior
Director denied C+Laimntls appeal in a letter dated Novenber 29, 1979. The
Carrier contends that the Clainant admits he failed to follow orders given to
him. Clainrantliargrove  testified as foLLows:

"Q: At 8:10 AM on May 16 when *Mr. S&suer told you that
you were bunpad by 14rilr.~Nitz an& to get off of the spiker to let
Mr. Nits ruu the machine,  did you get off the spiker?.

A: I did not, and I explained to him why.

Q: Mr. Hat-grove on May 17 at approxhately 7:oO AM, did you
follow the orders of J. Schauer and make a bump.

A: I did not because I explained to you why I didn't.

Q: Mr. Hargrove, did you follow Mr. Rmsey's order to
m&e a bump prior to starting time on May 171

A: No I did not."

The'~Carrier  nd.nt.ains that the'Carrier is not'requiied  to'prove that
which has been admitted by an employe chargsd with an of-feme (First Division

Award Ros. 4848, 8275, 1.67~2; .Third Division Award Nosy. 7042, 8311 and 9033).
.

Further, the testimony of Messrs. Rumsey, Schauer and IIsle corroborates the
,$ct that Claimant failed to follow orders given to him by his supervisors.

lhe Carrier mintails that +&e Claimant had'an obligation  to obey instruc-
tions given to him and if he felt aggrieved, to progress his griemnce through
the channels provided. Further, the Claiuant had no sufficient reason to be-
lieve that such inStrUctiom involved unusual hazard, substantial injury to
his health or abnormally dangerous conditions for work.

The &rrier maintains that failing to follow orders justifies dismissal
(First Division Award No. 16596,  Second Division Award Nos. 4672 and 47&Z;
Thizd Division Award sa. 16074).

The Claimant zaiutains that he did not follow the instructions gives
to him on I&y 16, 1979 because of Claizant's misunderstanding and/or misinterpre-
tation of the rules. The Claimant testified that he did not relinquish his
position as olmator of the spiking ma&ins because he was not dispLaced prior
to the beginning of his work period (7:00 A.M.) that day.
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Foreman Schauer testified as follows:

"Q: Did Mr. Hargrove e@.ain to you why he was refusing
to be bumped by Mr. Nitz?

A: Mr. Haqrove stated that it was an illegal bump and I
informed him that it was a legal bump as was explained to me by
you~later, Mr. Wheeler."

Claimant contends that he was permitted to work his assigned position
on May 1.6, 1979 regardless  of his displacerrent  by Nitz. !l%e Claimant, there-
fore, understood  no need for him to displace a junior employ2 in accordance with
the instructions  of Foreman Schauer ard Assistant Supervisor Runsey.

Claimant mainbins that the decision of dismissal under the cirrumstances
involved here was exceedingly harsh and dispro$otiionate  to the charge (Second
Division Award No. 70&O; Third Division Award 110s. ~0878 and 21832). The Claimant
further maintains that when discipline is excessive, capricious, improper and
unwarranted  it csnnot stand.
14479 and 161661.'

(Aw2rd Nos. 2813, 6074, ,105&, 11556, lLL?O, l&,9,

!Ee Board has long held that refusal to obey a direct order is grounds,(
.for discipline  including possible dismissal. @+award precec?+i on l&is-_toint
clearly suzT)ort the.FrinciFLe  ttit an employe.shouLd "work'(obey) no;r andgieva

x-i

later.")~Inthe instant matter Claimant violated this principle.

Claimant further e.xacerbated  the matter.by refusing to bump on the'
secod Say. Tne Doard is of the opinion that even~an employe's misunderstanding
of rule which Leads him to disobey an order is rota sufficient reason to im-
munize an employe from d.isci_ali~e.  Under the circumstances, the charge  was
su;r,orted by subs'&ntial  evidence on the record. Th2refore tine 2oarf2  concludes
that the discipline  assessed 4’2s not Dremised on caprice or unreasonableness.
Accordingly,  the Board denies the claim.

FZXDCGS: The Third Division of the Adjustment Board, upon the whole
record and all tine evidence, finds and holds:

That the Farties waived oral heari%;

Thzt the Carrier and the Zqioyes involved in this diqut2
are resp2ctivelp Carrier and 3aFloyes within the meaning of the ZaiLway
Labor Act, a2 aFcrovt?d June 21, 1354;

That this Division of the .\djustmee=t  Soar% has jcrisdctioz
over the tispte involved herein;  and

That ';2e Agreement was not violated.
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Olaim denied.

NATtoNAL RAILROAD Aruusm?T BOARD
By Order of Third Division

ATTFST: Acting Executive Secretary
National Railroad Adjustment Board

BY
Rosenarie Brasch - Administrative Assistant

Dated at Qicago, Dlinois, this 27th Say of August~1982:


