NATIONAL RAILROAD ARJUSTM=NT ROARD
Award Yumber 23086

THIRD DIVISIOW Docket Number MW-2LOEQ
Lamont E. Stallworth, Referse

(Brot herhood of Maintenance of Way Employes
PARTIES TO DISEUTE: (

(Sout her n Paci fi ¢ Transportatien Company
( (Texas and Louisizra Lines)

STATRMINT QOF CLADM: "Claim of the SystemcCommitiee <2 the Brotherhood that:

(1) The dism ssal of Machine Operator R E. Eriscoe for violation of
"Rul e 801" was Wi t hout justand sufficient cause ard Whol |y discroportionate
to the of fense with which charged {System Fil e }-£0-111/285-65-4)

(2) Mechine Qperator R E. 2riscce shal| be reinstated wWith seniority,
vacation and ai1 ot her rizhis weimgaired and Lo sholl De compensated for ail
wage | 0SS suffered."

OPINION OF BOARD: Claimant R 2, Briscoe, was initially enployed april 20,
1979 as & nmachi ne orerator. Ina letter dated ay 2, 1520
t he Claimart Was told that he'was dismissed from the service Of +he 'Carrier for
failure to followthe instructions of General Foreman J. C. Veretto and his
foreman i N violation of Rul e 801,

Inaletter dated May 13, 1680, Claimant WAS granted a hearing on
May 27, 1980. Subsequent to the heari n the Caimnt was zotified by letter
dat ed May 29, 1560 that his appeal was denied.

Carrier contends trhat Claimant Briscoe refused to foll owthe instructizns
of his foreman and when General Foreman J. C. Veratto tol d Claizant t0 dO as his
foreman instructed, Claimant still refused to carry out his foreman's instructions.
Caimant Briscoe was instructed to get a waunl to drive a tie under the rail instead
of the pick he was using because the pick was unsatisfactory and unsafe for that
particular job.

Claimant Briscoe testified as foilows:

"Q  Were rou told by your foremen tO get a hammer OF a raul
to arive a tie under the rail?

A Yes sir.
§: Were YOU using a pick"

A Yessir.
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"Q: Did you stop using the pick and go on and get a mawy
to drive the tie under the rail?

A No sir.

Q: Did M. Veretto then tell you to get a maul ?

A Yes sir.

0: Didyougoget a mul. after M. Veretto told you to?

A NOsir.

Q: How many times did M. Veretto tell you go get a maul ?

A: once.

Q: Was there a maul available for you to go and get?

A.  There was one further down the track.

Q: Was there any reason why you couldn't g0 and get the maul
as you had been instructed?

Az No. "

General Foreman Veretto testified that Caimant was instructed not to
use a pick because it was unsafe and that Caimant was told such.

Carrier maintains that if Caimnt Briscoe felt that he was being
"hassled", his remedy lay in the grievance machinery of the current agreenent by
cermplying With instructions given and then filing a claimor grievance (Third
Bg? on Awar ds 12985, 10107 and 16286; Second Divi sion Awards 1542, 6050 and
TR).

Carrier further maintains that the severity of the discipline was
justified in light of the Claimant's previous record. The O ainmant was suspended
fromservice of the Conpany wi thout pay, February 14, 1980 for viol ation of Rule
201 - Falsification of Tinme Roll.

( ai nant mzintains that he did not refuse to conply with his supervisor's
instructions. Instead, Claimant failed to act upon the instructions given him
by General Foreman Veretto because he (Caimant) was in the process of performng
the work with the aid of a pick and because he was convinced that doing so was
the quickest nethod to performthe task. The O aimant notes that he was assisting
on the Hydra- Spi ker at the time of the incident and that no one had instructed
himto do this. Ee did this to help catch up on the work.
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Claimant further maintains that ah unprovoked vertal abuse by
General Forezan Veretto had an adverse effect on his attitude toward his
supervisor. The Clzimant testified as follows:

"g: Wy didn't you go get the maul?
A.  Because Mr. Veretto started hol | ering and scresming at me.
Claimant Briscoe further testified:

)  How many times did Mr. Veretto tell you to go get the maul
Q . .
before he started yelling and Screamng at you?

A (nce.
Q Dd M. Veretto curse at you?
A Yes.

General Foreman Veretto di d not deny that he used abusi ve language
in his testinony.

Caimant maintains that while he may have exercised poor judgerent,
tne di smssal under the circumstances involved here was vhoily disproportionate
to the offense. (Awards 6638, 1079¢ and 11€22). Further, dism ssal was ex-
ceedi ngly harsh given the testimony of ' General Foreman Verettotiiat tieClaimant
was a good Worker and a good employee.

The Eoard has careful |y considered the record in this zatter. “he
Eoard concludes that by Cainmants own admssion he failed to obey the orders of
his foreman. Awards fromall Divisions clearly support the rrorosizicn tras
insubordination is a serious infraction. The Beard has held that smployss, as
a rule, shouid "work (obey) row ard grieve later." Claimant failed %o &bids
by this principle. Consequently, Eoard denies the clzim.

FIDIDOTGS: The Third Division of the Adjustment Beerd, upon the whole
raecord and all the evidence, finds and nolds:

That The parties waived oral hearing;

-

P .
nis disrule are

That the Carrier aznd the Zmployes involved <
in % the Pailway laTtor Acs,

ys n
respectively Carrier and Zmployes withia <he mearing of
as approved Junes 21, 133L4;

is Division of the Adjusiment Reard has jurisdicsion
a

volved nerein; ard
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A W A RD

C aim deni ed.

NATTONAL RAI LROAD ADJus MENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroad Adjustment Board

By %—?M

Rosemarie Brasch ~Admnistrative Assistant

Dated at Chicago, Illinois, this 27th day of August 13&2.
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