NATTONAT, RATLRQAD ADJUSTMENT BOARD
Awar d Number 23989
TAIRD DIVISION Docket Nunber KS-24088

Lemont E. Stal | worth, Referee

(Donnetta J. Patrick
PARTI ES 10 DI SPUTE: E

Consolidated Rai | Corporation

STATEMENT OF cLADM: "This is to serve notice as required by the rules
of the National Railroad Adjustment Board of ny
intention to file on behalf of ny elient, Donnetta J. Patrick, an
Ex Parte Submission within thirty days eof this Notice concerning an
unadj usted di spute between Donnetta J. Patrick and Conrail involving
the question and authority of a Superintendent to issue a ruling dir-
ect ed towards one specific enployee only prohibiting marking off work
for an?/ reason whatsoever, where the rule is ridiculously applied to
an enployee under medical treatment and orders not to work. The rule
as applied contradicts Conrail's own rules relating to the safety,
health and welfare of its enployees."

- OPLNI ON OF BOARD: The Cl ai nant, Donnetta J. Patrick, entered the Carrier's
service on June 19, 1979 as a cl erk; On Novenber 20, .
1979, Claimant Was assi gned as acrew dispatcher on Job No. 6 at Jackson,

M chi gan, tour of duty 11:00 P.M to T:00 A.M.

Assistant Superintendent R« R Cerley issued instructions to Chief
Crew Dispatcher T. Be MDonald and all other Crew Dispatchers that O ai mant
would not be permtted to mark off for any reason. Claimant’s poor work at-
t endance record was the basis for the instruction. At approxinmately 7:£0 P.M,
Claimant Patrickcalled the Crew Dispatcher's Ofice and after being inforned
of rt1he aAssi stant Superintendent's instructions, nmarked off duty contrary to
such orders.

By letter dated Novenber 23, 1979, G aimant was notified to attend
an investigation on Novenber 28, 1979 in connection with the charge of insub-
ordination for failure to comply with the instructions Of Assistant Superin-
tendent Cierley.

Fol lowing the investigation Caimnt was notified by letter dated
Novenber 30, 1979 that she was disnmissed in all capacities. Claimnt's dis-
cipline was appealed and handled in the usual manner up to and including the
Senior Director-Labor Relations. Subsequent to an appeal hearing on March 12,
1980, the Senior Director reaffirmed denial of the appeal by letter dated
March 19, 1980C.

Carrier maintains that Caimnt deliberately for "no reason" failed
to0 comply With the instructions of Assistant Superintendent Cerley.
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Assi stant Superintendent O'erle% testified that Claimnt Patrick's
poor attendance record was the basis for his decision that Oaimnt wouid not
be allowed to be off for any reason and that he issued such instructions to
the crew dispatcher's office. Assistant Superintendent Cerley's testinony
i's corroborated by testinony of Chief Crew Dispatcher T. B. MeDonald.

The Carrier asserts that a tape made when C aimant marked off duty
on the subject date indicates that Caimant had been advised of Assistant
Superintendent Cierley's instructions and that Claimant failed to CO”’P' with
these instructions for no reason. A transcript of the tape reads as tollows:

"J. LaShell: | didn't go. | couldn't be bothered. Wat's up?
Are you calling to mark off?

D. Patrick: Yeah.

J. LaShell: Let me read to you ny notes then you can
do whatever you want to. 'Per Assistant
Di vi si on Superintendent, Donny Patrick is
not to mark off for any reason. There. '

D.Patrick: Onh well, Mark me of f until « no reason.
The hell with them

J. LaShell: O K
D. Patrick: Whose the Assistant Division Superintendent anyway?

J. LaShell: Cooly or whatever. | really have it together don't [?
Are you sick Donny, Or what?

D. Patrick: Yeah - | am - but | have a personal deal. In other
words | amjust flat out fed up with the whol e ness
down there. |t nakes me sick to walk into that
office anynore. "

Carrier maintains that Cainmant produced no evidence that she had

been to tne dentist, was on nedication andwas therefore unfit to work as she
asserts.

~ Carrier nuintains that Claimant's poor attendance record (off 28 days)
and C aimant's short service with the Carrier (5nonths), did not warrant exten-
sion of any special consideration.

(aimant asserts that on Novenber 20, 1979, follow ng instructions of
her gynecol ogi st and dentist, she began to take three prescribed drugs, one of
whi ch contains the warning "can cause drowsiness.”
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G ai mant mai ntains that had she complied witn ASSiStant Superintendent
Cierley'sinstructions and not marked off on subject date, she risked hurting
the Carrier by placing co-enployes into improver assignrents because of her
drowsi ness and her difficulty in concentration. Further the O ai mant contends
that her remarks in the tapes nust be judged in light of her pain and suffering,
her goodwi || in calling in early, and the normal effect of such nedication.

Upon careful consideration of the record in this matter, the Beard
concludes that there is substantial evidence on the record to support the
charges. The Board denies the claim

FINDINGS: The Third Division of the Adjustnment Board, upon tas whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Eaployes involved in this dispute
are respectively Carrier and Zmployes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That t he Agreenent was not viol ated.

A WA RD

C aim denied.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustnent Board

By -ZL'Z""""“"'W

ROSenari e orasch = Adm nistraiive ASSIStant

Dat ed at Chi cago, Illinois, this 27th day of August 13982.



