- NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 24000
THIRD DI VI SI ON Docket Nunber sg-24123

Lamont E. Stallworth, Ref eree

(Brotherhood of Railread Si gnal nen
PARTIES TO DISPUTE: (

(Norfolk and st er n Railway Conpany

STATEMENT OF CLAIM  "C ains of the General Committee Of the Brotherhood of Rail-
road Signalmen on the Norfolk and Western raiiway Conpany:

Claim No. 1

~ On behal f of Darryl X. swiney for the removal of a
thirty-day deferred suspension from his personal records,
whi ch” was assessed after an investigation held on January 1s,

1980. _
CaimNo. 2

~ On behalf of Darryl K swiney, who was disnissed fol | ow ng
an investigation held on February 20, 1980, for restoration to
service on the position of Assistant Signel Maintainer at
W1l oughbxz hio, or to any J)osm on t0 which'his Seniority
entitles him #at he be paid for all time | oSt account of
being dismssed, and that Carrier make available to himall
other rights and benefits provided for inthe agreement."”

OPINION OF BOARD:  The instant case involves twa charges, each arising out

of separate incidents. Each incident was investigated sep-
ar ateI%/and disciplinary acti on was taken. Claim No. 1 arises fromthe assess-
ment of a thirty (30) day deferred suspensi on whi ch was the resutof formal
investigation on January 15, 1380, in connection with Clainmant's alleged repeated
tardi ness and excessi ve absent eel Smfrom work W t hout permission., Claimantwas
charged with "your tardiness in reporting for work and excessive absenteei smfrom
wor k wi t hout par-m ssion, which includes Novenber 7,8 and 13, 1379." ¥r. Herz,
maﬁmﬁng’s immediate supervisor, testified concerningt he detaiT'sof O ai mant' s

work habits:

- "Q: M. Herr, will %/ou tell us what you know of the
incident mentioned in the letter of charge?

A Mr. Swiney, Mr. Ronal d Milier, M. Larry Taylor
and | had been working together from the latter half of
August 1979 up to the end of lovember.M . Sw ney had
been late for work several. different tines and tardy for
work several different tizmes and | spoke to tim ON numer-
ous different occasions and had also witten him leters



Awar d Nunber 2k000 Page 2
Docket Number sg-24123

on Cctober 2, 1979 and al SO November2, 1979, about
absent eei smand on the morning of Novenber 6 he was

one hour and thirty mnutes late for work | was going

to send him hone that day and if he was late on the fol-
lowing morning I would send him home, Aftertal ki ngto
himon Novenber 6, he worked that day and then he never
reported back and made no attenpt to notify anyone until
November 26, | talked to himat that tinme and he wanted
to report forwork on Novenber 27 and | told him he

woul d have to call ne onthe morningof Novenmber 27 about
8:30 AM at which time | would know iIf 1would be able to
have him report back to work. About 8:30 AM he cal | ed
the office here at Bellevue and | instructed himto go to
Fairview, Pa., and report to J. Hiavtur, but he did not
report until the norning of Novenber 28."

On the date of this hearing January 15, 1980, Cl ai mant was not present
for the schedul ed 9:30 AM hearing because ofcar trouble. The hearing commenced
at 10:30 AX.  Claimant called Carrier at approximately 11:20 AMto advise of his
car trouble. Because of Claimant's absence at the hearing, Organizati on meintains
Claimant was not afforded a fair and inpartial investigation, pursuant to Rule 703

. CaimNo. 2 arises froma charge that for January 15, 30 and 31, 1980
glaa| mant subm tted personal expenses for which no service was performed for the
rrier.

~ Regarding GlaimNo. 1, Carrier mintains that the transcript of the
formal | nvestigation held on J_anuar% 15, 1980 contains sufficient evidence upon
which to base the determnation that Claimant was, in fact, guilty of the Offense
charged, and that the disciplinary penalty inposed was fair, reasonable and fully
comensurate with the nature of the proven offense.

_ Carrler maintains that Claimant was af forded afair and impartial in-
vestigation in full conformty with the provisions of Rule 70L with full and
complete protection of his substantive and procedural due process rights.

Regarding the Caim No. 2, Carrier maintains that the testimony given
by the claimant clearly and explicitly established that he falsified his expanse
account for the nmonth of January, 1980. Claimnt testified:

" can you explain why then, if you made it (claimnt's
expense account) out on January 29 when you showed neal
charges for the 15th when you knew you were off duty that day'?

A Like | stated earlier, | was not aware, that because
| didn't show up that wasjust |ike not showng up for work
at the hearing, so | forgot to take it off. Then | went to
get ny uniformfromthe job Friday and told Ron MIler that
| was and he asked nme did | send ny day of
work in Tor the I5th on Time Sheet. | told himyes,” and
he said | couldn't do thaf because | did not show up for the
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"hearing, but | was not aware of that because | was on
ny V\glly to the hearing when | ran into automobile
trouble.

| Mr. Swiney, are youawar et hatﬁouare only al-
lowed t0 charge performng duties for the N & WRailway Co.?

A:  Yes.

) On January 15, 1980, you did not perform any duties
that day, so you coul d not have submitted expenses tor that
day, is that correct?

A. Do you mean |ike meals, traveling?

Q@ (M. Eerr="Yes.")

A: \Well | did eat lunch and breakfast on the way. | ate
breakfast on the way ard | unch comingback when | found out
the hearing was over.

Qs M. Swiney, you did not perform any duties that day,
Is that correct?

A: Right.

Q: Then you would not be entitled to expenses forthat
day, ecorrect?

A Right.

Q@ On January 30, you charged $9.97 ard you did not
work that day, so would you be entitled to that expense =
$3.97 for the 30th?

A. No.

Q@ On January 31, you charged $6.10 for meals and 5o niles
automobileexpense. You did not work that day, is that correct?

A Yes.
Q: Wuld you be entitled to expenses for that day?
A No.

Q Mr. Swiney, but you still| sutmitted Expense Accouxnt for
those three (3) particular days, is that correct?

A Yes."



Awar d Rumber 24000 Page 4
Docket Number SG-24123

Carrier meintains that based o= Claimant's testinony, he had a full
knowledge oft he provisions for personal expenses incurred in the performnce
of service with the Carrier. Carrier further maintains that it is perfectly
clear that the Claimant filed a fraudul ent expense formfor January, 1930.
Carrier points out that the Eoard has continuously ruled that acts of dis-
honesty and norality are serious offenses and subjects the guilty enploye
to disciplinary action. (Fourth Division Anard 3779 and Second DiviSion
Award 6638) .

In regard to ClaimNo. 1, Organization naintains that the thirty-
day deferred suspension should be removed from ¢claimentts record because he
was not afforded a fair and inpartial investigation as required by Rule To01(a).
Organi zation maintains that one of the nost basic elements of a fair and im
partial hearing is that the accused has a right to face the accuser and ve
%re_sent throughout the entire hearing. (Second Division Award 6083; Third

vision Award 12812; Fourth Division Award 1034).

In this case, Organization mintains, Claimnt's car broke down
on the day of the hearing (January 15, 1980). Clainmant notified Carrier
about his car trouble, yet Carrier confinted with the investi gation. Tine
hear| n? was scheduled for 9:30 AM  Carrier started it at 10:30 AV Claim-
ant called Carrier regarding the car problemat 11:30 AM Organization points
out that it has been held that car trouble may be good cause fora one-day
absence fromwork. (Third Division Award 20198)

, Organi zation further maintains that nothing in the record indicates
that Cerrier gave any consideration whatsoever todpost poni ng the heari nﬂ.
Such eallous di sregard f or employe®s rightsshoul d not be condonmed by the
Boar d.

Regardi ng Claim No. 2, Or(T]ani zation maintains that Oaimnt was never
~1d that he would not be entitled to expenses under the circumstances Of
Ja-.iary 15, 1980; Le., he had Seeminstructed by the Carrier to reportto
Bell=vue and ate breakfast and | unch during the trip. Organization points out
that Claimnt did not know that he was going to hava car frouble, he was a
relatively new enploye. Organization NMintains in these circunstances d ai mant
did not know that he woul d not be paid expenses when no one had ever explained
whet her he would or not. Wth resRect to the expenses claimed for the 30th and
the 31st, Claimnt testified that he exEI ai ned about having sent in his expanses
aceount early, just like they do with the payroll.
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Organi zation maintains that inits My 22, 1580 letter of denial,
carrier referred to the expenses account as requiring that the signature is
tocertify the account has been ineurred for the bhenefit of the company.
Organization further maintains that by the sane t oken an enpl oye who submts
a Bayroll al so attests to the accuracy, yet the Carrier requires employes t0
submt a payroll early, thus requiring them to attest at that time to having
worked on days that had not arrived yet. Crganization naintains. How was
Claimnt to Know it would be consideréd wreng for himto handl e the expense
account | N the srme manner as the Carrier expects themto handl e the I|fika)yrol l';
i.e., Dby requiringthemto send it in before the end of the period? How
was Claimant to know when he prepared expense account January 29th that he
woul d be sick and unatle to work on the 3oth and the 31st.

Upon careful consideration of the record in this matter the
Boaxd concludes C aimant was given a fair and impartial hearing. The Board
initially considered Glaim No. 2 in this matter. ~After acl 0Se examination
oft he evidence adduced on the record, the Bearda concludes that thero is sub-
stantial evidence t0 support the charge and the discipline inposed of dismssal.
claimis denied. Asa result of the Beardts denial ofGaimNo. 2 it is not
necessary for the Board t0 rule on Cai mno. 1.

FIDDWS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and holds:
That the parties waived oral hearing;
~ That the Carrierandt he Zmployes involved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.
AWARD

Claim deni ed.

NATI ONAL RAI LROAD ApsusmMENT BOARD
By order of Third Division

ATTEST: ActingzZxecutiveSecretary
Rational Railread Adj ustment Board

-
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y

-f'ﬁoiemrie crasch - Administrative Assistant

Sated a% Chicago, Illimois, this 17th day of Septenber 1gee.



