RATTONAL RATLROAD ADJUSTMENT BOARD
Award Number 2Lo1h
THIRD DI VI S| ON Docket Number Mw-23786

Josef P. Sirefman, Referee

gBr ot herhood of Maintenance of WMy Employes
PARTIES TO DISPUTE:
(The Denver and RioGrande Western Railroad Conpany

STATEMENT OF CLAIM: "Cl ai mof the SystemCommittee of the Brotherhood that:

(1) The dismssal of Trackman G. A Esquibel for his '"responsibility,
i f any, in connection With Section Laborer G A Esquibel's al | eged personal
injury" was wthout just and sufficient cause, capricious, on the basis of
unproven and di sproven charges and iu violation of the Agreement (System File

D=33-79/MW~25-70),

(2) Trackman G A Esquibel shall be reinstated with seniority,
vacation and all other rights uninpaired and be conpensated for all wage | o0ss
suffered."

CPINLON OF BOARD:  Claimant G, A.Esqui bel, a Trackman W th about three nmouths

service, was served with a notice of investigation "to
devel op facts and placeresponsibility, if any, in connection with "his alleged
persopael | njury sustainednear Littleton, Colorado, at approxi mately 3:15 PM,
Wednesday, May 16, 1979." The investigation was held on May 31, 1979, and
Caimant was di smssed fromthe service by aletter to himdated June 8, 1979
fromthe Carrier’s Superintendent,

Areview of the record before this Board establishes that the notice
of investigation provided sufficient information t0 permit C ai mant to properly
prepare a defense. The overriding need forpronptand full reporting to super-
vi si on of any imjury sustained by an enploye while on the job i S fundamental
in the Railrosd industry, and C ai mant was aware of such requirenments. Yet,
the record further establishes that he did not report his claimd injury to
the Foreman on May 16, 1979, that he worked alnost a full day on the 17th
bef ore maki n(}; his first report, and that when he did begin to report it was
in stages of ever increasing severity spreadovera numberof days; from an
arminjury to subsequently include leg aud ankle involvement. There was sub-
stantial evidence to sustain Carrier's decision to discipline Caimnt for
this serious infraction, and the penalty of termnation was reasonable.

The last paragraph of Rule 28(a) provides "A decision will be
rendered within ten (10) calendar days fromthe date of the investigation.
If not rendered within the ten (10) day period the enploye, if held out of
service, will be paid a minimum day's pay for each day thereafter until a de-
cision is rendered." It is generally accepted that the time limt for
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rendering a decision also enconpasses when notice of that decision is to be
sent toa” C ai mant. Here the decision of the Carrier was tinely rendered.

(June 8th) but the record is unclear as to what exactly ensued, other than

that the cancellation stamp on t he envel ope which ultimately reached the

Caimant was dated June 21, 1979. However, as the Oaimant was not held out

of service but apparently did not report ofhis ow volition, the |ast sentence

of the last paragraph of Rule 28(a) does not apply.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
~ That the Carrier and the Eaployes involved iu this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor
Act, as approved Juue 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.
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C ai m deni ed.

NATI ONAL RATLROAD ADTUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

L4

By

ogemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 20th day of Cct ober‘lg&.



