NATI ONAL RATIIROCAD ADJUSTMENT BOARD
Awar d Number 25045

THIRD DI VI SI ON Docket Nunber sc-24273

George S. Roukis, Referee

gBrotherhood of Railroad Signal men
PARTIES TO DISPUIE:

(Western Pacific Railroad Conpany

STATEMENT OF CIAIM: "Claim of the General Committee of the Brotherhood of
Rai |l road Signalmen on the Western Pacific Railroad Conpany:

On behal f of Mr. R K. Ward, TCS Maintainer, Oakland, €A, who, by
letter dated April 11, 1980, was d|squal|f|ed for S|gnal Test Foreman posi tion
at Stockton, CA." (CmACase No. 12469-1980-BRS 1C No. BRS-39 Engr. Dept.)

OPINION OF BOARD: The essential facts in this case are undisputed. C ai mant
was assigned to the Signal Test Foreman's position on
March 17, 1980 and later disqualified on April 12, 1980, Carrier determ ned

t hat Claimant | acked the requisite know edge and experience needed to perform
properly this position and disqualified himin accordance with Rule 58 of the
controlling Agreement. Rule 58 reads as follows:

"In transferring enployees to fill vacancies or new
positions in their own class, seniority shall gwern. An
enpl oyee transferred in the exercise of seniority rights
in his own class and failing to qualify within thirty
(30) calendar days may exercise his seniority to displace
the junior enployee (ifhis junior) in the same seniority
class; ff no enployee is his junior in that class he my
d|splace the junior enployee (if his junior) in the next
lower seniority class in which his seniority will permt
himto work."

In defense of his' position, Caimant argues that he was not given the
full thirty (30) calendar days prw ded by Rule 58 to denonstrate his fitness
and ab|I|tK to performthe duties of the Signal Test Foreman's position and
requests that he be conpensated the rate differential between the Signa
Maintainer's position and the Test Foreman until such tine as he Is returned to
the contested position.

Carrier argues that it fully conplied with Rule 58, since it provided
hima fair opportunity to qualify for the position, but strongly avers that he
coul d not meet the position's normative performance standards. |t asserts
that Rule 58 does notrequire or inply that an enployee nust literally be
accorded the full thirty (30) calendar days within which to qualify for a
position, but prwides that a senior enployee must be afforded the first privilege
topoSi tions within hi s cl ass and concommitant di spl acement rights &€ he is
unable to qualify within thirty (30) calendar days. It contends that it
correctly observed the spirit and intent of Rule 58 and disqualified Caimant on
meritorious grounds.
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In our review of this case, we agree with Carrier's position. C ose
reading of Rule 58 indicates quite clearly that Carrier is not constrained
from disqualifying an enployee before thirty (30) days. The kev words in this
provision, "failing to qualify within thirty (30) calendar days;' are pointedly
unanbi guous and do not' require that an enployee nust remain in the assigned
position for thirty {30) days. Carrier has the option to renove an enpl oyee
fromthe assigned position within the thirty (30} cal endar days period, if it
finds that he could not qualify for the position, but itwould be expected
that the affected enployee was accorded a reasonable and fair opportunity to

ualify for the position. In this instance, Caimnt was given twenty-six
?26) days within which to qualify for the Signal Test Foreman's position and he
failed to nmeet the necessary fitness and ability standards. W find no
evi dence that his disqualification was predicated upon arbitrary and capricious
considerations and thus we nust sustain Carrier's action. In Third Division
Award No. 21328, which we find conceptually on point with this case, we stated
in part that:

' Thi s Board has hel d consistently wer the years that the
current possession of fitness and ability is an indispensable
requisite which nust be met before seniority rights becone
effective for a pronotion.”

This decision is applicable herein. W nust, however, note that while Carrier
has the sole contractual discretion to disqualify an enployee within the
required thirty (30) calendar days qualifying period, it would certainly
necessitate that an enployee be given a fair opportunity to qualify for the
position. This is an inplicit requirement of Rule 58.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:

Thet the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway |abor'
Act, as approved June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That t he Agreement was not viol at ed.

A WARD

G ai m deni ed.
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NATI ONAL RAI LROAD ApJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

Y Ry A )

- Rosenmari e Brasch - Admnistrative AssIstant

Dat ed at Chi cago, Illinois, this 23th day of Novenber 1932,




