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&win M. Liebenmn, Refwee

(Brotherhood of Maintenance of Way Rnployes

[SeaboardCoast LineRailxadCoogaay

"Cl&m of the System Comittee of the Brotherhood that:

(1) !5e Agreementwas violatedwhenkachine  Operator Leroy Stroran
was not called to perform overtime service on his assigned position (Ballast
Regulator, Section Force 8565) on June 15, lgj'g and the Carrier instead called
and used a junior employe (C. Nichols) assigned to Section Force 8565 for such
service (System mle c-4(36)-1~/~-27(79-51)  RS).

(2) Machine Operator Leroy S+muan be allowed ten (10) hours of
pay at his time and one-half rate because of the violation referred to in
Part (1) hereof."

OPINION OF BOARD: Claiwant was regularly assigned to the position of ballast
regulator,with  rest days ofFridapand Saturday. On

Friday, June 15, 1979 it was necessary for Carrier to use the ballast regulator
which Claimantnomally operated fromMondaythrough  Thursday. Cerrier didnot
use Claimant for the work but instead used Tracicuan Nichols,who was qualified
to operate the equipment, for the ten hours of overt-Sue work.

Claimant maictains that he was not asked to perform the overtime wcrk,
whichhewas available forandwillicgtoperfonn. Carrier's failure to assign
Claimant to the work on the Friday was a clear violation of the Agreement, and
in particular  Pules 6, 8 and 28, accordiog to Petitioner.

The CLvrier points out that its version of the events is reliable
and its assignuent of the work to the junior einploye was correct under the
circrrmstances;  those circumstances were that Claimant was asked by his Fore-
man to work the overtime and he responded that he did noEva& to do so.

This dispute turns on the factual issue of whether or not the Claim-
ant was offered the -time work for the day in question. The record shows
that there is clearly a sharp conflict between the events'as perceived by
C&&ant and the Foreman. There is no question but that Slainant was entitled
to the work, if he chose to accept the assigxxnent, as provided by the Rules.
Siace the conflict in testimony goes to the heart of this dispute, the Board
cannot wake a determination on the merits without the facts being clearly be-
fore it. It has long been held that Boards such as this, in an appclate
posture, cannot resolve couflicts in evidence. We have co alternative but to
dismiss the Claim.
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FI&DllGg: The ThiZdDitisioll  of the AdjustmentBosH,  apon thewhole record
adallthe etidznce, finds aniholds:

That the p5&ieswaivedoralhearFng;

That the Carrierand the%nployes  involved in this disste are
respectively Carrier and EnpIoyeswithin  the messirgof the Railway Labor
Act, as appoved June 21, 1934;

That this Ditision of the Adjustment Board has jurisdiction
over tfrt, dispute involved herein; and

That the Agreement was not violated.
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Claim dismissed.

NkEtONAL PAZFtOAD AIuusmfT BOARD
By Order of Third Division

AWEST: Acting Ececutive Secretary
IWionalIMlmadAdjustmentB&
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Rosemarie Brasch - A&i.nist&iveAssistant

Dated at czlicago, Illinois, this 14th day of December 1982.


