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(1) The Agreemexk was vlolated when positions of miscellmeous
nmzhine operatorwere  awarded to trackmenjuuiortoTreclrman IXarles R.
Mitchell (System File ll-1WGO-1~/19-P-38l-4).

(2) The clalmantshallbeallowedthe  differencebetweenwhat
he earnedas a tsaclmrsnandwhathe  shouldhave earnedas a miscellaneous
machine operator if he hadbeenawerdedamiscellaneousn!achine  operator's
position beginning October 15, 1979 and to continue until the violation is
terminated."

OPmON OF BOARD: This is a fitness and ability dispute in which Carrier
promoted junior eufployes to the position of Miscellaneous

Machine operator instead or claimant. Cldmant, a Treckmsn, applied fur the
position of Miscelleneous Machine Operator in September of lgj'g; he had pre-
viously atte!npted  to secure the same position in 1977 but had been turned
clown. There is no question but that at least one eraploye with less seniority
t&an Claimant was indeed promoted to the position in dispute.

Petitioner alleges that Claimant was unquestionably the most senior
enploye applying for the position and that Carrier should have given him the
opportunity to attain the necessary qualifications and to demonstrate his
ability. Further, it is contellaed that Carrier has not presented the nec-
essary evidence to support its conclusion with resped to Claimnt's lack of
fitness and ability to handle the job.

Qrriermaintainsthat  Claimantfailedto  take the writtenexsmination
which was a prerequisite for further consi&ration  for tiG particular promotion,
and in fact has never applied for that examination. fi addition, C?kmier pre-
sented written assessments of ClaImant's performme as a Trackmu ad the
opinions of three supervisors with respect to his potentwas a Machine Operator.
The supervisors' conclusions weretbt Claimantwas  slow in both physical and
mental reactions in his !Crackman’s position and could not safely handle the
Machine Operator's position.

In disputes such as this, it is well established ti> once Carder
has presented a rationale for its conclusion that an employe Is not qualified
for a I)articular position, it is incumbent on Petitioner to present evidence
to establish Claimant's ability (see for instance Award 11279, 10345 ad
many others). Iu the absence of a showing t&t Carrier's conclusion was BT-
bitrary or capricious and did not properly consider Claimant's abiuty, the
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claim must fail. In this 5isput.e there has been no evidence presented
to est&bl.ish tiiXelmnt's ability to perform the tasks of the inure skilled
position. iien&, Petitioner has failed to bear its burden of proof and
the claktxmustbe  denied.

FmIEGS: !tbe Third Ditision of the Ad,jusfment  Board, upon the whole record
and all the e-ridence,  finds ard holds:

That the pw.-tSes waived oral. hearing;

That the Carrier ard the Enployes involved in this dispute ere
zespectively Carrier and mployes within the meaning of the Railway Labor
Act, as approxd Juue 21, 1934;

That this Division of the AdJustaent  B& has jurisdiction
-the dispute involvedherein; and

lhat the Agreewrt was not violated.
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Claim denied.

NATIONAL RAILROAD ADJiOSiXENT BOARD
BY order Of Third DiViSiOn

Acting Executive Secretary

Dated at Chicago, Ill~ois, this 14th day of Cecernber lge.
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