NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Number 24069
THIRD DN S| ON Docket NumberCIL-24230

George S. Roukis, Referee

(Brotherhood of Railway, Airline and Steanship Cerks

( Freight Handl ers, Express and Station Employes
PARTIES TO DISPITE: (

(Denver and Rio Grande Wstern Railroad Conpany

STATEMENT OF CLAIM Caimof the System Committee of the Brotherhood (GL-9502)
t hat :

(1) Carrier violated and continues to violate Rule 1, Rule 21.
and other related rules of the telegraphers agreenent when it allows enployes
other than tel egraphers or dispatchers to handle train orders.

(2) Carrier shall now be required to conpensate the senior available
enpl oye eight (8) hours at the appropriate rate of pay beginning March 31. 1980
and continuing until the violation is corrected.

CPI NI ON_CF BOARD. The Organization contends that Carrier violated Rules 1 and
21 of the Telegrapher's Agreenment when it permtted

enpl oyees other than tel egraphers or dispatchems to handle train orders.

Specifically, the Organization argues that C-rrier violated Paragraph C of Rule

21 which precludes the use of train and engine service enployes fromtransmtting

or receiving train orders, clearances, witten messages or blocking or reporting

trains by telephone or telegraph except in emergencies. |t asserts that

Carrier's previous abolishment of the two telegraphers' positions at Col orado

Springs on March 3, 1980 was a veiled attenpt to avoid the purposes of the

Tel egrapher's Col | ective Bargaining Agreement by transferring their work to other

enpl oyes.

Carrier argues that it did not violate the Agreement since no enploye
covered by the Tel egrapher's Agreenent was enployed at Col orado Springs and thus
it was permssible for train crew personnel to handle train orders. [t avers
that there were no telegraphers enployed at any of the locations where the tranp
switcher traveled and asserts that the issuance of train orders to enployes
other than tel egraphers at |ocations where telegraphers are not_employed is
consi stently observed on a system wide basis. ‘

In our review of this case, we concur with Carrier's position.
Firstly, consistent with our decisional law, Carrier isnot estopped from
abol i shing a position or rearranging work assignments unless restricted by the
Control | i ngAgreement. The current |abor agreenment does not preclude or qualify
Carrier's right to abolish positions and the record is bereft of any evidence
that the two tel egrapher positions at Colorado Springs were abolished so as to
transfer their work to other enployes. Secondly, Rule 21 which is relied upon
by both sides does mot prevent Carrier from using non-agreement coveted enpl oyes
at locations where telegraphers are not enployed. Carrier has asserted
that the practice has been observed on a system w de basis, which the O ganization
contends is correct only to the extent that it was observed at |ocations where
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tel egraphers were never enployed; but the latter assertion was never prwen.
whether tel egraphers were previously assigned to the location does not vary the

i ntended purpose of the practice observed. [If this were not so, Carrier would
be barred from reducing tel egrapher forces when warranted by changed economic
conditions. In the instant case, when the two telegraphers’ positions were
abol i shed at Colorado Springs, Paragraph (A) of Rule 21 was thereafter applicable
at that location. It is at locations where telegraphers are not present that
non- agr eement cover ed employes are, pexmitted to handle train orders. Accordingly,
given the facts of record, we are constrained to follow the basic principle
enunci ated 4a Third Division Award No. 19927, wherein we held in pertinent part
that:

"If train orders are handled at points where no cwered

enpl oyees are enployed, under Article 20 they may be

handl ed by other enployees."

Ve will deny the claim
FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meanin& of the Railway Labor Act,
as apprwed June 21, 193k;

That this Division of the Adjustment Board has juri
di spute involved herein; and

That the Agreenment was not viol ated.
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d ai m deni ed.

NATIONAYL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

g

By

/ Rosemari e Brasech - Adm ni strative Assistant

Dat ed ;t Chicago, Illinois, this 14th day of Decenber 19&2.



