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NATIONAL RATLROAD ADJUSTMENT BOARD :
Award Number 24071
TH RD DI VI SI ON Docket Number CIL-237h4l

Martin F, Scheinman, Ref er ee

(Brotherhood of Railway, Airline apd Steamship Clerks,
' ( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: {
(M ssouri - Kansas- Texas Railroad Company

STATEMENT OF CLAI M Claim of the SysSt emCommittee of the Brotherhood
-~ (GI~927h)t hat:

(1) carrier violated the rules of the current Agreement between
the parties, when on Sunday, March 25, 1979, It required M. R L. Jacobs to
suspend WOrk Oon Second Chief Yard Cl erk Position No. 4335at 5:00 p.m and
Wor k Telegrapher-Clerk Position No. 43Thatthe same | ocation, Ray Yard,
Denison, Texas, from 5:00 pems to 12:00 MN, and then refused to allow him
to werk his regul ar assignment Mnday, March 26,1979.

(2) carrier further violated the Rules of the current Agreement
when It refused to conpensate M. Jacobs for Mondey, March 26,1979, thereby
reducing his work week belew £ive (5) days per week.

(3)Carrier shal| compensate M. R. L. Jacobs ei %t]u (8)hours'
pey at the pro rata rate of his regular assigned position, Chief Cerk to
Yardmaster Position no. 9087, for March 26,1979,

OPINION COF BOARD: The facts in this case are not in dispute. At the time
this claim arose, Claimant, R L. Jacobs, was regularly
assigned to the position of Chief Clerk to the Yardmaster at Ray Yard, Denisonm,

Texas. That position is regularly scheduled to work five days, Monday through
Friday, 7:00 A.M. o 3:00P. M

ca Sunday, Mareh 25,1979 (his second rest day), Claimant was called
to work at 3:00P.M. to £211 Position No. 4335. At5:00P.M. on that day,
anot her vacanc?/ occurred (Tel egr aph Clerk Position No. ¥374) and Claimant was
required to fill it wtil nidnight of the 25th.® Claimant's recall to work
on March 25,1979 was made pursuant to his seniority and in accordance with
Section V11, A Addendum No.l of the Memorandum of Agreement between the
parties.

Since Oaimnt was enployed on his second rest day in Position
No. U43Th,he wasnot allowedto protect his regul arly assigned position
No. 9087 on Monday, March 26,1979, account of the restrictions of the Federal
Hours of Service lawe AS aresult, Claimant filed a cl ai mseeking compensation
of eight hours' pay at the pro rata rate for Position No. 9087 for March 26,
1975,

* Carrier's brief (p. 7) Msts the position as No. 437T5,though documents
attached indicate that position is No.43Tk.
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The Qrganization maintaing that the Carrier violated Rule 48 and
Rul e 53 of t he Rules Agreement when it refused to allow Claimant to prot ect
hi s assigmment on Monday, March 26,1979 These rules provide:

‘Rule 48 - ABSORBING OVERTIME

Employees will not be required to suspend work during
regul ar hours to absorb overtime,"

"Rule53- BASI S OF PAY

Not hi ng her ei n shall be construed t 0 permit the reduction
Of days for employees covered by this rule bel owrive (5)
days per week (and t he monthly rated positions |isSted in
'NOTE' t 0 Rule 4. Work ek, bel ow six (6)days per week)
excepting that these numbers may be reduced in a week I N
which holidays occur by t he number of such holidays."

The Organization maintains t hat Carrierts viol ation of these rul es
is clear. Since O aimant was not allowed t0 protect his assigament onMbnday,
March 26,1979, his work weekwas reduced from £ive to four days for that weak
in violation of Rule 53« In addition, according to the Organization, ¢the as-
sigment of overti me t 0 Claimant on March 25, 1979 caused t he suspension of
his regul ar work on the next d@ay in violation of Rule k8,

Carrier, on the other hand, maintains that the Hours of Service Law
prevented Clajmant from protecting his assi gnnent on Monday, March 26, 1979.
It points out that the "Preanble" to Addendum No. 1 of the Memorandum of
AgreementCovering t he Performance Of Extra and Vacation Relief \Wrk st ates
clearly that rules governing the performance of extra work "supersede and
| ake precedence over any agreement rule vith which they may conflict so far
as extra and vacation relief WOrk ar e concerned.”

Furthernore, Carrier clains that |ts assigmment of Cl ai mant to es=-
sential duties on Sunday, March 25, 1979 was_mandated byt he Agreement.
Since Claimant had to beassigned to Position No. B3{% on that day, and since
t hat assignment prevented hi mfrom protecting hi s regul ar assigmment on Monday,
March 26, 1979, Carrier is pl aced “betweent he devil and~the deep blue sea."

Wher e such a conflict exists, according to Carrier, the Federal Law
must supersede amd invalidate conflictimg contractual provisions. Accordingly,
Carrier asks that the claimbe denied in Its entirety.

|t appear st 0 this Beard that the claim must be sustained. Wiile
both parties cite nunmerous awards to support their contentions, the sinple fact
remains that Carrder has created the dtlemma in which it findsitself. It
freely and voluntarily negotiated Section V1l of Addendum No. I efthe Agree-
ment; It also freely negotiated Rules 48 and 53. Thus, it should berequired
to lve up to their provisions. L
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Furthermore, Carri er, in the first instance, determined that
Positions No. 4335 andthen 4374 had to be £1lled on Sun&y, Harch 23,
1979« Ravi ng so determined, Carriar el ect ed to £111 t he positions
by assigning the Gaimnt to them

Finally, the Hours of Service Law did prevent (laimant from
protecting hi s assi gnnent on Moaday, March 26, 1379. However, t he law
di d not prevent Claimeat from being cmpensated for that day pursuant
t 0 Rules 48 and 53 of t he Agreement.” As Reieree Larkin concluded in
Award T403 of this Board:

“"As to the merits of the i nstant claim, this Board has re-
peatedly hel d that where anemploye has regul ar4 assigned
hours andi s directed to work a different trick, thus los
hi s requl ar assizmment because oft he limitations of the

Hours of Service Law, he Is entitled to pay for the hours
108t ON NI S regular assi gnment Awards2T42; 309T7; and 6340."
(emphasis supplied)

For the foregoing reasons, the Caimis sustained.

FINDINGS: The Third Division of the AdJustment Board, upon the whol e record
ad all the evidence, finds and hol ds:

That the parties waived oral hearing;

That t he Carrier and t he Employes involved in this di spute are
respectivel y Carrier and Employes within the meaning of t he Railway Labor
Act, as approved June 21, 133k;

That this Division of the Adjustnent Board has jurisdiction
over the dispute $nvolved herein; aad

That the Agreement was viol ated.

AW A RD

Claim sustained.

NATIONAL RAILROAD ADSUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Natlonal Railroed Adjustment Boar

/ nistrative ASSTSTant

Dated at Chicago, Illinois, thisilth day of December 1922,



