NATIOMAL RAILRQAD ADJUSTMENTBOARD
Awar d Number 2%080

THRD DIVISION Docket Nunber mw-2L101
Herbert L. Marx, Jr., Referee -

[ Brot her hood of Mai nt enance of Wiy Employes
PARTIES TO DI SPUTE:

(Detroit, Tol edo and Ironten Railroad Conpany

STATEMENT OF c1a™: "C ai mof the-System Committee Of t he Brot herhood that:

(1) The thirty day suspension (5 days actual and 25 days record)
i nposed upon Section Foreman Hobert Back for alleged failure to properly line
"the south switch of Thackery Siding' on February 5, 1979 was unwarranted, on
the basi s of unproven charges and in violation of the Agreenent.

~ (2) Section Foreman Hobert Back shal|l now be allowed the benefits
prescribed in Agreenent Rule 34(a).

OPI NI ON OF BOARD: Claimant is a Section Foreman who was directed, with two
crew nenbers, to perform switch-cleaning duties involving
snowremoval., He was charged with failure to realign a switch which resulted in
a train "encountering and running through an improperly |ined nain track switch”
and was subject to an investigative hearing. Cted in the Carrier's investigation
notice wereRule "N" and Rul es 866 and 869.

"In particular, Rule 869 reads in pertinent part that Maintenance of
Wy Forenmen "nust personally attend and supervise the opening and closing of
swi t ches. "

The Organizatiom argues that the Claimant was not subject to a fair
and proper investigative hearing, since one Carrier representative issued the
notice of the hearing, conducted the hearing, reviewed the results, and determ ned
the disciplinary penalty. Wile thereare instances in which a hearing officer's
nmultiple role may well interfere with his impaxtial conduct ofthe hearing, the
Board does not find this to be the case here. The hearing officer.was i n no
way connected with the incident itself; the Claimant and the Organization were
not impaired in their presentation in any way; and the deternination of penalty
after a hearing by the hearing officer is not prohibited by zule.

The record shows that the Caimnt and his crew memberswere directly
i nvol ved with cleaning the switch just prior to its being overrun by a train.
The Carrier had proper grounds for holding that the Cainmant was responsible
for failing to determne that the switch was properly set after the cleaning had
been compieted. This failure could have led to serious consequences and did in
actuality result in traindelay and swtch danmage.

~ The thirty-day suspension (ofwhich only five days was an actual
suspensi on) was not inappropriate.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 1934 :

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement Was not viol at ed.
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C aim deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Divisim

Attest:  Acting Executive Secretary
National Railroad Adjustment Board




