NATIONAL RAIIROAD ADJUSTMENTBOARD
Award Nunber 2095
THIRD DI VI S| ON Docket Number Mw-23859

Joseph A Sickles, Referee

(Brotherhood of Mintenance of \Way Enpl oyes
PARTIES TO DISPUTE: (

(Termnal Railroad Association of St. Louis

STATEMENT OF CIAIM: '"Claim of the System Conmttee of the Brotherhood that:

(1) The Agreenent was viol ated when, on Septenber 11, 1979, four (L)
TrackDepar t ment enpl oyes were used to performBridge and Bui | di ng Depart nent
work on the ‘Merchants Bri dge' atVenice, I11inois (System Fi | e TRRA 1979-44).

(2) B&B Mechanics D. M, Morton, J. K. Roberds, A Thames and T.
Hol mes each be al |l owed ei ght (8)hours of pay at their respective straight time
rates because ofthe violation referred to in Part (1) hereof."

CPI Nl ON OF BOARD ; The Carrier's B&B Departnent enpl oyes constructed certain

steps on a steep slope of an embankment using ties, tinbers,
guard rails, etc. There appears to be no question that said work was performed
properly by the B&B enpl oyes, however certain of the Carrier's Track Department
enpl oyes wereengaged in unloading ballast, and they unloadeli sufficient ballast
to distribute sane in t he embankment at the loecgtion of the steps, including
£111ing in and around t he steps.

The Enployes assert a violation of their agreenent, including that
portion which states that B&B carpenters construct, maintain and dismantle
bridges, building, mscellaneous structures and appurtenances; including
application of ashestos or conposite naterials.

The Board is wnsure of the specific factual circunstances involved in the
case. As the matter was handled on the property, the Enployes continued to
assert that they were interrupted from a completion of the task of building
the steps, and that the act of the Traek Department enployes in spreading the
ballast in and around the steps was, Im reality, aconpletion of the project.
Conversely, the Carrier continues to insist that the steps, as such, were
conpl eted, and that the Track Departnent enployes nerely sprea? some ballast in
and around a caupl eted set of steps. W feel that said distinction is crucia
to a determnation of the case, because ff the spreading of the ballast, was,
i1 fact, an integralpart of the building of the steps, we would be inclined
to sustain the claim |f, on the other hand, the spreading of the ballast
was nerely a procedure to enhance the usefulness or cosnetic value of the
conpl eted steps, then he would be inclined to deny the claim

In the final analysis, the Enployes bear the burden of proof, and we
are unable to find that the evidence preponderates to the benefit of either
party, and accordingly we have no alternative but to dismss the claimfor
failure of proof.
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FINDINGS: The Third Division of the Adjustnment Board, upon the whole record

and all the evidence, finds and hol ds:
That the parties waived oral nhearing;

That the carrier and the Enployes involved in this dispute are

respectively Carrier and Employes Wi thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustaent Board has jurisdiction wet the

di spute involved herein; and

Attest:

That t he claim be di sm ssed.

A WA RD

d ai mdi sm ssed.

NATIONAL RATIRCAD ADJUSTMENT BOARD
By Order of Third Di vi sion

Acting Executive Secretary
National Railroad Adjustment Board
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