NATIONAL RAILROAD ADJUSTMENT BCARD

Awar d Nunber 24093
. THIRD.DIVISION Docket Number MW-2406T7

Gilbert H Vernon, Referee

Brot herhood of Maintenance of Wy Employes
PARTTES TO DISPITE:

Terminal Rai |l road Associ ation of St. Louis

STATEMENT OF CLAIM_ " ai mof the Syst emCommittee Of t he Brotherhood that:

(1) The dismssal of Crossing Vtchman R L. Chandler for failure to
protect his assignment omn March 23, 198¢ was unwarranted end w thout just and
sufficient cause (SystemFile TRRA 1980-12).

(2) Crossing Wtchman R L. Chandl er shall be reinstated with seniority
and al | other rléqhts uni npaired and he shall be conpensated for all wage |oss
suffered, including overtine pay, beginning April 1k, 1580,"

CPI NI ON QF BOARD The Carrier directed the Claimant to attend an investigation.
e Claimant was charged with "failure to protect your
assignment”. The charges were preferred im connection with the enployer's

belief that he was scheduled to work the 6330 a.m to 2:30 p.m crossing watchman
assi nt on March 23, 1980, and failed to do so. The investigation was held
April 7, 1980, oOm April 14,1980, the Carrier directed aletter to the Claimant
di smssing himfromservices fromthe conpany.

The Organization argues that the C ai mant cannot be found quilty for
failing to protect his assignment because there is no evidence of a direct order
to the Jaimant to protect the €:30 a.m to 2:30 p.m crossi n% watchman assi gnment
at the Ninth Street crossing tower. The day in question is a Sunday and not
normal |y worked by the daimnt. Wen the Claimant was contacted over the radio
b% the train director, the Claimant replied that he would not beable to protect
the assignment. It was the Claimant's testimony that subsequent to hi s informing
the train director that he woul d mot be able to protect his assignment he heard
not hi ng over the radio in ternms of communication and thus assumed that he was not
required to protect the assignment. This iS consistent, according to the Organiza-
tion, with t he testimony of the train director who indicated t hat after having
received the Caimnt's indication that he woul d be unable to protect his assign-
ment, he was unabl e t 0 meintain or initiate any further contagt with the C ai mant.
The Organi zation asserts that it is obvious that there was a failure in the
commmicationequi pnent at this point and that the O ai mant cannot be faul ted
for failing to conply with an order which was never given. The Organization
woul d suggest that it was reasonable for the Claimant t0 assume in |ight of the
fact there are no further commmications that Claiment wasexcused fromprotecting
the assignment.

The Organization al SO argues, even assum ng arguendo, that the O ai mant
was absent wi thout perm ssion for one day, such an offense does nog warrant
dismssal. They cite cases twhere the Third Division has frequently held that
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m sdemeanor -t ype assignments shoul d not carry the equival ent of industrial life
sentences. Moreover, they object to the Csrrier's attempt to justify the
discharge besed om the Claimant's pest record, a copy of which was i ncluded as
an exhibit i n the Carrier's subm ssion. Inasmuch as t he Organization bel i eveb
that t he Bast record was not handled om the property, they contend that it i S not
properly before the Board es evidence.

It is the position of the Carrier thatthe evidence clearly established
t het the Claimant receiveddirect order to protect the assignment, Sad moreover,
thst the evidence clearly indicates thet he failed t0o protect that assignment.
In addition, the Carrier argues thst the Caimnt's defense is not credible.
They direct attention to the testimomy of train director Thomas, the Claimant,
and Sergeant Eultgen, which establishes that the train director rel ayed Sergeant
Eultgen's order to protect the assignment. ‘The Carrier does not believe that the
Claimant's initialrefusal to protect the assignment i S justified. They also
direct attention to Thomas' and Eul t gen' s testimony Whi Ch indicates that t he
Claimant was.informed threetinmes thet he must protect the assigmment. The

Carrier does not believe that there was a breakdown in the commnication equip
ment inasmuch as the testimony f the Claimant established that the speaker
bet ween t he crossing tower and t he tower at which the train director was
located was in proper working condition on the day in question. Moreover,

t hey eite i nconsi stenci es in t he testimony Of the Claimant which could be

said to affect hi S credibility. The Carrier believes that the dismissal of
the Claimant was justified particularly when his past record was taken into

corsideration. The Carrier included as part of their submission a detailed
snynopsis of t he past record of the Claimant.

After considering the argumentsofthe respective parties, it is the
concl usion of the Board that there i s substantial evidence to support the
Carder's finding of guilt. Thereis little question thst the Claimant did in
fact feil to protect his assignment, However, in the context of this record,
the critical 1ssue is whether the claimant received A direct order to protect
his assignment. The Claimant testifies thst he indicated to the train director
that hecoul d not protect hi S assigmment and thet subsequent to this he heard
nothing further fromthe train director. |f we could believe this,the Caimnt's
absence M ght be understandable Or mitigated. However, the Cl ai nant's def ense
is not credible. It is the hearing officer's function to assess credibility
and resol ve conflicts and evidence; it is not the Board's function. The
Board's function is to uphold the Carrier’s findings on the evidence so |long as
that finding i s suporteaby substantial evidence. Inthis casey thereis
substanti al evi dence t 0 support t he hearing officex's deciston nott 0 grant
much Wei ght t0 t he Claimant's testimony. There are a variety of reasons why
the claimant's defense mght not be considered credible. First, by his own
adni ssion, the speaker was functioning properly on the dsy in question. Second,
it is not credible to believe that in one second t he equipment woul d be working
and the next itwould not. Third, there are inconsistencies in the Claimant's
testimony AS t0 Why he coul d not report, which dilutes his credibility. [Lastly,
it coul orbe said i f there was ar equi pnent failure, that the Claimant shoul d
have sought confirmation t hat he was bei ng excused from prot ecti ng the assigment.
It is credible to believe that if eommmication failure had oceurred, that the
Claimant WOUl d have sought acknowledgement and assurance t hat he was not in

fact being required t o work.
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Having resol ved the question of guilt, i1tis necessary to consider
whet her the penalty of discharge is eppropriete. The conpany seeks to justify the
penalty based on t he Claimant's pest record. However, the union objects the
Carrier's inclusion of the pest record AS it was notmade prt of the evidence
exch(?nged end handl ed between t he parties before the case WS referred to the
Boer d.

In revi ew ng t he recoxd, therxe i S no evidence thet the Claimant's
pest record As detailed in Carrier's Exhibit N was handled with the Union. There
Is Areference to it (poor pest record) im the elaim handling, however, there is
no evi dence that specific deteils of thet record, on which the Carrier relies,
was available t0 the Uniom when the case ws handl ed em the property. It has long
been established thet all evidence being considered by the Beard must be handled
between the parties On the property. The evidence in formof the pest record shoul d
have been handled with the Union prior to the time the case was appealed to the
Board. The delineated record has not been made pert of the record as handled on
the property, thus, it has not been subject to scrutiny, review, or comment by
the Organization. There may be inaccuracies Or Ot her.fectery which can only be
di scovered by having the record subject to review end rebuttal while on the

property.

in view of the fact that the pest record is notproperly before the
Board, we are thus faced with the question of whether the penalty of discharge
for the instant offense standing al one i s eppropriate. Refusel to protect am
assigoment i S a serious of fense.. However,under theCi r cunst ances of the case,
discharge is too severe. Although some discipline is appropriate. permanent
di scharge i s excessive end therefore, t he Board Wi | | direct the reinstatement
of the clafmant Wi thout pay for time |ost, with seniority, end other rights
unimpaired,

FIMDINGS: The Third Division ofthe Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier end the Enployes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21. 193k4;

_ ~ That this Division of the Adjustnent Boaxd has jurisdiction over the
di spute involved herein; and

Thatt he Agreement was Vi 0l at ed.

A W ARD

C ai m sustained i n accordance with the Opinion.
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NATIONAL RAITRQAD ADJUSTMENT BOARD
By Order Of Third Division

Attest: Acting Executive Secretary
National Railroad Adj ust ment Board

Rosemarie Brasch -~ Administrative Assistant

Dat ed-at Chicago, Illinois, this sth day of January 1983,




