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PARTlESTODISPDlX:

sTAmNT OF CLAIM:

Gilbert H. Vernon, Referee

(Brotherhood of Maintenance of Way Employes

tTemioal Railroad Association of St. Louis

"Claim of the System Comfttee of the Brotherhocd  that:

(1) The dismissal of Crossing Watchman R. L. Chandler for failure to
protect his assignment oo March 23, 190 was unwarranted end without just and
sufficient cause (System File TRRA 190-12).

(2) Crossing Watchman R. L. Chandler shall be retistated  with seniority
and all other rights unimpaired and he shall be compensated for all wage loss
suffered, including overtime pay, beginning April 14, 190."

OPINION OP BOARD: The Carrfer directed the Claimant to attend an investigation.
!Ihe Claimant was charged with "failure to protect your

assignment". The charges were preferred in connection with the employer's
belief that he was scheduled to work the 6:30 a.m. to 2:3O p.m. crossing watchman
assivnt on March 23, 190, and failed to do so. The investigation was held
April 7, 1980. Cn April 14. 190, the Carrier directed a letter to the ClaLmant
dismissing him from services from the company.

The Organfsatfon argues that the Claimant cannot be found guilty for
failing to protect his assQnment because there is no evidence of & direct order
to the Claimant to protect the 6:30 a.m. to 2230 p.m. crossing watchman assignment
at the Ninth Street crossing tower. The day in question is a Sunday and not
normally %orked by the Claimant. When the Claimpnt was contacted over the radio
by the train director, the Claimant replied that he would not be able to protect
the assignment. It was the Claknant's testy that subsequent to his fnfo'rming
the train director that he would ant be able to protect his assignnmnt he heard
nothing over the radio fa terms of ccomamicaticm and thus ass-d that he was not
required to protect the assignrent. ThFs is consistent, according to the Crganfia-
tion. with the test-y of the train director who fndicated that after having
received the Claimant's indication that he would be unable to protect his assfgn-
ment, he was unable to mafatain or initiate any further contact with the Claimant.
The Organization asserts that it is obvious that there was a'faflure fn the
conmnmication equipment at this point and that the Claimant cannot be faulted
for failing to comply with an order which was never given. The Organization
would suggest that it was reasonable for the Clafmant to ass- in light of the
fact there are no further ccvrnunications thetCl&mnt was  excused from protecting
the assignment.

Tbe Crganisation also argues, even assuming arguendo, that the Claimant
was absent without permission for one day, such an offense does noLwarrant
dismissal. They cite cases i&era the Ihird Division has frequently held that



Page 2

misdemeanor-type assigfments should not csrry the equivalent of industrial life
sentences. tiremet, they object to the Csrrier's sttempt to justify the
dischsrge besed ou the Claimant's pest record, A copy of which ws5 included AJ
an elrhibit in the Csrrier's submission. Iossmuch as the Crgenisstioo believe5
that the past record wes not handled ~o tie property, they contend that it is not
properly before the Board es evidence.

It is the position of the Carrier that the evidence clearly established
thet the Clsfzeat received direct order to protect the essigmmnt, sad cmreover,
thst the evidence clearly indicates thet he fsiled to protect thst essigramnt.
In addition, the Carrier Argues thst the Claimant's defense is not credible.
They direct attention to the testtiy of train director m-5, the Clsfnent,
and Sergeant Eultgen, which establishes that the train director relayed Sergeant
Eultgen's order to protect the assignment. The Carrier does not believe that the
Clsimant's  idtid refusal to protect the sssigmsant is justified. 'Lhey slso
direct attention to Thovms' and Eultgen's testiruny which lndiutes thst the
CbbBt wea~inforamd three times thet he nnrst protect the essignsmnt. !&e
Gamier does notbe~evethattherewas abreakdovn13the oouimmication equip
lSf%t fI'BS@NChaS the teStilUOny Of the t%&i5XIteStab~shedtbatt&e speaker
between the orossfng tonerand the toweratwhichthe trafndfrectorvas
locatedmm fnprmerwddng condition on the day in question. mreover,
they Cite inconsistencies Ln the testimony of the Cy.af.ne& which could be
saidto affect his credibiUty. The Carrierbelieves  thatthedismissa~of
the C'ldmant TJM justified psrtfcularly when his'ps~t record va5 raken bto
corsideretion. Ime Ca.mi~~dudedaspart  oftheirsubml55i0~5d~~ L
Snynopsis of the psst record of the ClaimS&.

After considering the arguments of the respective perties, it is the
conclusion of the Board thst there is subet*ntial evidence to support the
Carder’s finding of guilt. !fhere is little question thst the Cldmnt did in
fact feil to protect his assignswt. However, in the context of this record,
the critical issue is whether the Chiment received A direct order to protect
his assignment. The ClsLnrnt testifies thst he indicated to the train director
thst he could not protect his sssignnent rrnd thet subsequent to this he heard
nothing further from the train director. If we could believe this, the Claimant's
sbsence might be understsndsble or mitigated. Rowevet. the Claimant's defense
is not credible. It is the hearing officer's function to assess credibility
and resolve conflicts snd evidence; it is not the Boerd's fmmtion. The
Board's function is to uphold the Carrier’s findings on the evidence so long AS
that finding is supported by substantfel  evidence. In this usey there is
substantial evidence to ~support the h5a&ngoffi+r'5-.not to grsnt
much weight to the ClAmant's testisnny. There Are I variety of re*sons WhJr
the Clafmsnt's  defense might not be considered credible. First, by his own
admission, the speaker was functioning properly on the dsy in question. Second,
it is not credible to believe thst fn one second the equipnent would be working
and the next it would not. Third, there are inconsistencies in the Clafmsnt's
testisxmy AS to why he could not report, which dilutes his credibility. Lastly,
it could be 5aid if there WAS sn equipment feilure, that the Clstmant should
have sought confirmetion that he was being ex+sed fras protecting the-sssignwnt.
It is credible to believe that if conrsmicati~ failure had occurrsd, that the
Claimeat would hsve sought acknowledgemant and sssurance that he WAS not in l.
fsct being required to Work.
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Raving resolved the question of guilt, it is necessery to consider
whether the penelty of discharge is eppropriete. The company seeks to justify the
penalty based on the Cleknsnt's pest record. However, the union objects the
Carrier's inclusion of the pest record AS it was not made prt of the evidence
exchanged end handled between the perties before the cese WAS referred to the
Boerd.

In reviewing the record,.t.here is no evidence thet the Cleiment's
pest record AS detailed in Carrier's Exhibit N was baadledwith the Union. There
is A reference to it (poor pest record) In the cleim handling, however, there is
no evidence that specific deteils of thet record, on which the Cerrier.relies,
was eveileble to the kion when the case WAS handled oo the property. It has long
been established thet all evidence being considered by the Board must be hendled
betueen the parties on the Pmpertp. The evidence in form of the pest record should
have been handled with the Union prior to the tFme the cese wes appealed to the
Boerd. The delineated record hes not been mede pert of the record as hendled oo
the property, thue, it hes,aot been subject to scrutiny, review, or cotmnent by
the Organization. There may be fneccurecies  or other factors vhicb can ozily be
discovered by having the record subject to review end rebut& while on the
eroperty.

in view of the fact that the pest record is not properly before the
Board, we ere thus faced with th.e question of whether the penelty of discharge
for the instant offense standing alone is epproprlate. Refuse1 to protect en-
assigment is A serious offense.. However, mder the circumstances of the cese.
discharge is too severe. Although sme discipline is appropriate. permanent
discharge is excessive end therefore,the Board will direct the reinstatement
of the Claiment without pay for tixm? lost, with seniority, end other rights
unimpaired.

FIXLKNGS: The Third Division of the Adjustment Board, upon the hole record and
all the evidence, fMs end holds:

That the parties waived oral heering;

'Bet the Carrier end the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Iebor
Act, AS approved June 21. 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; ad

That the Agreennxt WAS violated.

A W A R D

Claim sustained in accordance with the Opinion.
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NATICIiALRAITXOADADJXTMENT  BOARD
By Crder of 'Mni Division

Attest: Acting Executive Secretary
Netimel Beilroed Adjustment Boerd

Dated-at Chicago, Illinois, this 5th day of January 1983.


