NATIONAL RAILROAD ADJUSTMENTBOARD
Anar d Number 24129
TH RD DIVISION Docket Nunmber mw-2k109

G lbert H Vernen, Referee
(Brot herhood of Miintenance of Wy Employes

PARTI ES TO DISPUTE: ( _
(Col orado and Southern Railway Conpany

STATEMENT OF CLAIM_ "Cl ai mof the SystemCommittee of the Brotherhood that:

(1) The dismssal of Section Laborer T. J. Vallejos for alleged
violation of 'Rule 665' was without just and sufficient cause, an abuse of
Justice and discretion by the Carrier and in violation of the Agreement (System
Fi | e c-3-80/Mw-423).

(2) Section Laborer T. J. Vallejos shall be reinstated with seniority
and al | other rights unimpaired, his record be cleared and he shall be conpensated
for all wage |oss suffered beginning January 21, 1980,"

OPI NI ON OF BOARD: The Carrier directed the follow ng notice of investigation
to the Claimant via certified mail -- return receipt

request ed:

"Attend investigation in the Trairmaster's Ofice
at Trinidad, Colorado at 9:00 a.m, August 7, 1979,
for the purpose of ascertaining the facts and
determning your responsibility in connection wth
your alleged absence fromduty since July 17, 1979.
Arrange for representative and/or wtnesses, if
desired in accordance withgoverning provisions of
prevailing schedule rules.”

It should also be noted that the letter of investigation indicated a
carbon copy was sent to the General Chairman. The investigation was held as
schedul ed. However, the (aimant was not in attendance and there was no recei pt
indicating that the Caimant had received notice of the investigation., -

At the investigation, M. D. D. Noel, foreman, testified that the
Cai mant sustained an injury on May 14, 1979, to his thumb, which ultimtely
required surgery. He also testified that em July 17, 1979, the O ai mant
presented himwith a statement froma doctor dated July 16, 1979, which read:

"To whom It May Concern:

This is to certify that Tim Vallejos has been under

ny care fromMiy 15, 1979 to July 16, 1979 and is

able to return to work on July 17, 1979. If you have

any questions, please feel free to contact ny office.
Sincerely yours,

Stanley H Biber, M."
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M. Noel further testified that the Claimant did not report July 17,
1979, and, as of the date of the investigation had not yet reported for work.
Moreover, Mrc, Noel testified that he had not granted permssion to the O ai mant
to absent hinmself fromduty.

On August 31, 1979, the Carrier directed a letter to the O ai mant
dismssing him from the service of the Carrier. The next devel opment in the case
was on January 18, 1980, when the O ai mant appeared for workwith a doctor's
rel ease from the same doctor who hid certified himfit for duty on July 17, 1979.
The second doctor's rel ease was dated January 18, 1980, and stated, "This is to
certify that TimVallejos has been under my care from5/23/79 to 1/21/80 and ig
ablatoreturnto work on 1/21/80." Thistine the Carrier refused to allowthe
Claimant to work inasnuch as he had bean di smssed Augwst 31, 1979.

_ ~ On February 21, 1980, the CGeneral Chairman filed a claimalleging
viol ation of the Agreement i nasnuch as Carrier refused to allow the C al mant
to work.

The Organization argues that Rule .%Discipline wasviolated by the
Carrier inasnuch as the Caimant was not advised in witing of the charges
preferred against him The clear |anguage of Rule 26 requires this, according
to the Union. Moreover, the Organization arguesthat the Claimnt failed to
receive a copy of the dismssal notice asrequired by the Agreenent. The
Organi zation next argues that the claim which was presented on February 21,
1980, was timely within the rule i nasnuch as the G aimant was notified of the
di sm ssal on January 18, 1980, They believe that the Carrier's arguments regarding
the tineliness of the claimare w thout foundation,

The Carrier argues that the investigation notice dated August 2, 1979 was
proper and as a result there is no procedural defect in the Carrier's disciplinary
action agai nst the Claimant, The Carrier notes that the notice of investigation
and dismssal were sent to the only address known to the Carrier, this being the
address as listed on the Caimant's IRS W4 formas "San Juan Pl aza, Trinidad,

Col orado 81082," This form was dated April 23, 1979, Carrier al so notes that
the notice of investigation was sent to this address and was ret-d by the post
office stanped "Addressee tnlmown'. Moreover, the Carrier directs attention to
the notice of investigation where itis shown that acopy of the notice was sent
to the General Chairman. Based on this, they believe that the Organization
had anple time and opportunity to appear and participate on the Claimant's
behal f or seek postponenent or help mtigate the Claimant's position. The
Carrier argues that inasmuch asevery attenpt was made to deliver the notice,
they camnot be hel d responsible for the Claimant's non-appearance at the investiga-
\Ewi]_on.h In this regard they direct attention to Third Division Award 15575

ich states:

"This Boaxd has previously held that a Carrier cannot
be held to be an insurer of the receipt of notice
(Award 13757) and that an enpl oyee has the —
responsibility not to avoid service of such notice.
(Award 13757). W have further determ ned an
enpl oyee may not frustrate the service of such notice
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by absenting hinself fromhis proper address or by
del aying in some other manner a response to a Post
Ofice Notice without offering areasonable

expl anation. (Award 15007)."

They also cite Third Division Award 13685, which stated:

%% t he regi stered matling of the notice to appear
and answer the charge canproperly be held as
constructive delivery of such notice."

Carrier next argues, based on the belief that the notice of investigation and

of dismssal-e proper, thatthe Organization was obligated to file a claim
within 60 days of August 31, 1979, the date of the dismssal. Theﬁ note that the
claim was Not filed until February 21, 1980, t hus, they conclude that the claim
i's procedural ly defective and not properly before the Board. ~

Mbst critical to the consideration of this case is the issue of
notice. Rule 26 clearly requires,that the Clatmant be notified of the charges
agai nst hi mand have an opportunity to appear at the investigation. Under the
clear language of Rule 26, ff it is determined in this case that proper notice b
was not affected, the disciplinary action cannot be upheld. However, if it is
determned that proper notice was affected, the issue of timeliness of the claim_.

appealing t he di scharge nust then be considered.

In respectto the issue of notice, it is the conclusion of the Board
that the proper notice was constructively given to the Claimant regarding the
matters under investigation. The notice was sent to the last address of the
Claimant known to the Carrier. Notably this address had been given to the Carrier
only a few months before the investigation. The Carrier can do little more than
send the notice by registered mail to the address provided to them by the
Caimant. [If the address was inproper or the O aimant was wmlnown at the
address he gave the Carrier, it Is beyond the-control of the Carrier and thgz
cannot be held responsible. It is in this respect that we subscribe to the thoughts
of the Board i n Third Division Awards 15575 and 13685 cited to us by the
Carrier on this point. Accordinglythe claimis dismissed.
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FINDINGS: The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties wai ved cral hearing;

That the Carrier and the Enployes involved in this dispute are
respectiveldy Carrier and Enpl oyes within the meaning of the Railway Labor Act,
as approved June 21, 193h4;

That this Division of the Adjustment Board has jurisdiction overthe
di spute involved herein; and

That the Agreenent was not viol at ed.
AWARD

C ai m di sm ssed.

NMATIONAL RAILROAD ADJUSTMENTBOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

By 4
~ / PRosemarie Brasch - AUmnistrative Sistan

Dated at Chicago, Illinois, this 1k4th day of January 1983.
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