NATTONAL RAILROAD ADJUSTMENT BOARD
Avar d mumber 24136
THRD DIVISION Docket NumberMW-23T49

Joseph A Sickles, Referee
(Brotherhood 0f Maintemance of \\ay Employes
PARTIES TO DISPUTE: (

SSouhhemPa.cificTr ansportation Compeny
(Pacific Lines)

STATEMENT OF CLAIM: "Claim of the System Conmttee of the Brotherhood that:

(1) The carrier violated the Agreement when it assigned the work of
constructing inspection pits at El Paso, Texas t0 outside forces begloning
January 2, 1979 ( Syst emFile MofW 152-859).

. (The carrier al so violated Article IV othe May 17, 1968
National Agreement when it did nut give the Ceneral chairmanadvancewitten
notice Of its Intention to contract said work.

(3) As aconsequence of the aforesaid violation, the claimanta%
eack be allowed pay at their respective r at €S for an equal proportlonate share
of the total number of man-hours (2455 strai ght time hours and 2938overtine
hours) expended by outside forces.

*Mhe claimants are:

WESTERN SENIORITY DISTRICT, B&B GANG NO. 15

R E. Deughtry Foreman

G. S. Romero Assi st ant  Foreman

Gs S. Brantelien Car pent er

E. 0. Durate Car pent er

M A Eldridge Truck Driver

R M Mrtinez Welder

EASTERN SENIORITY DISTRICT, B&B GAngsS No. 17 and 3

fll-l

B&B No. 17

Charles F. Miller Foreman

G H CGonzal es Vel der

R C. Bogart Carpenter

Ee | . Spnelling Carpenter

Mike Harvey Carpenter

B&B No. 3 -

Robin MIIs Foreman

Berkie Duncan Hel per

Manny Parra Car pent er

Andy Rolnick Hel per

Doug Sauer Tract or operator"
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OPINION OF BOARD: The Carrier submitted to the General Chairman (in

Cctober of 1978), a letter expressing an intention to
contract out the exeavation of three (3) inspection pits and allegedly it

\f/\as stated that the remainder Of the work would be performed by Carrier
or Ces.

_ Agreement was [ eached concer ni ng the use of outside forces
however in the following January it i S asserted that employes Of the out-
Si de centractor wereassi gned to performcertain additional work of building
forms for concrete, weldimg, concrete work, clean-up work, etc.

In addition toits assertion that the carrier violated t he basic
A%reerrent when it contracted out the work in question the Employesinsist
that the aectionof the Carrier far exceeded the stated intention concernin
excavation of three (3) pits and consequent|y Article IV of the May 17, 1938
Agr eement was vioclated.,

_ There | S NO \()uestion wnder this recordthatthe Carrier gave
notice under Article IV but the dispute centers areound the extent of the
work performed. Unquestionably if a Carrier gives a 1imited notification of
Intentionto sub-contractand t he General Chairman agrees t 0 certain work

bei ng performed | N accordancewith that notification there i S nonethless a
violation if the Carrier ext ends the work far beyond the work ori Ly
contemplated because in essence the Carrier deprives the Bmployes Of t he
right to present their views concerni ngt he potential contracting out.
However, here t he carrierinsists that the original notification was sug-
mented t hr ough vaxrious di Scussi ons and that t he Organization wes kept ine
formed Of t he extent of the work involved and that at no time didthe Carrier

contract out wor k eignificantly beyondt he SCOpe of the work discussed with
t heOrganization'sr epr esentatives.

Essentially then,the dispute presents a fact question for resolution
rather than a question of the perm ssibl e extent of work under Article IV of
the May 17, 1968 Agreement. Inthe vi ewoft hi S Board the Organization has
failed t 0 establish by a substantive preponderance of the evi dence thatthe
Carrier exceeded the stated extent ofthe work in question and as a matter of
proof, we will di smss the claim.

FINDINGS: The Third Division Of the Adjustment Board, upon the whole I €COr d
and 811 the evi dence, finds and holds:
That t heparties waived oral hearing;
That t he Carrier and the Employes involved in this di s,out eare

respectively Carrier and Buployes W thin the neaning of the Railway Labor
Act as approved June 21, 1934;
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That this Dvision of the Adjustment Board has jurisdiction
over t he di sput e involved herein; and
That t he Agreement was NOt violated.

A W A R D

Clain dismissed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST: Assistant Executive Secretary
National Rallrocad Adjustment Board

By - ,2 @
jé§Me Brasch - Administrative Assistant

Dat ed at (hicago, Illinois, this 2Tth day of January 1983.




