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(1) The 03rrieF violated the Apzment  when it assigned the work of
constructing inspection pits at El Peso, Tern to outside forces begim&g
Janu?%ry 2, 1979 (System File MofW lp-859).

(2) The Curter also tiolated Article IV of the May 17, 1968
National Agreementwhen it did nut give the General c2drman advance written
notice of its Intention to contract said work.

(3) As a consequence of the aforesaid violation, the daimants*
eachbeallowedpsyattheirrespective  rates foranequalproportLonate shsre
of the total number of man-hours (2455 straight timc hours and 2938 overtime
hours)expendedbjroutside forces.

vlhe claimants are:

R. E. Dsughtry
G. S. Rcaero
G. S. Brantelien
E. 0. Durate
M. A. Eldridga
R. M. Martinez

Fozwnan
Assistant Foreman
Carpenter
Carpenter
TruckDriver
Welder

EASTERNSENIORITYDlXlRICT,B?d  Gangs No. 17and 3

B&B No. 17

Qmrles F.Miller ForelUen
G. H. Gonzales Welder
R. C. Bo&xrt Czarpenter
E. I. Snellixq Carpsnter
-H--Y carpen*

B&B No. 3

Robin Mills
Berkie Duncan
Manny-
AnriyRolnick
Doug Sauer

Fore!can
Helper
Carpenter
Helper
Tractor Operator"
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OP~ON(1FEOARD: bhe Carrier s~&Itied tothe General Chairman (in
\

October of 1.978), a letter expressing an intention to
contract out the excavdion of three (3) inspection pits and allegedly it
was stated that the renainder of the workwouldbe  perforndby Cxmier
forces.

Agreementwss reached concerning the use of outside forces
however in the foll.owingJanuszyit  is asserted thatemplops  of the outr
side contractmwere assigned toperform certainadditionslworkofbuil&l.ng
farms for concrete, weldlug, concrete work, clean-up work, etc.

In addition to its assertion that the C3rrier violated the basic
Agreement when it contracted out the work in question the Ehployes  insist
that the action of the cafiier far exceeded the stated intention co~~ernin
excavation of three (3) pits and consequently Article IV of the ~sy 17, 1988
Agreement was violeted.

There is no question tier this recordthatthe Carrier &aye
notice under Article IV but the dispute centers srouxd the extent of the
work performed. Unquestionably if a Carrier gives 8 limited notification of
intention to sub-con+xmzt  alld the General &airman sg~eee to certainwork
being pezfonned in accord8nce  with that notification there is nonethlese a
violationifthe  Carrier extends theworkfarbeyondtheworkoriginally
coaxplated  because in essence  the aurier aeprives the mployee of the
right to present their views concerningthe potentialeontractingout. \
However, here the Carrier insists that the origiwxlnotificatlonwas aug-
nented through v8rious discussions ard th8t the Orgea.tz8tion  w8s kept in-
famed of the extentoftheworlr involvedand thatatnotime did the Carrier
contract outwork significantlybeyond  the scope oftheworkdiscussedwith
the Org8niz8tion~s  representatives.

Essentially then,  the dispute presents a fact question for resolution
rather than a question of the permissible ext,ent of work under ArtScle lV of
the May 17, 1968 Agreement. In the view of this Hoard the Org8nization  has
failed to establishby  substantive preponderance of the evidence that the
CBlTler exceeded the stated extent of the work in question and as a mdter of
proof,wewill  dismiss the claim.

FIND=: The ThirdDivIsion of the AdjustmentBoard,  --tiewhole  record
ani allthe evidence, finas andholds:

That the partieswaivedoralheering;

That the Csmierandthe &~ployes imolvedint.hLs dispute are
respectively Canler ati Bnployes within the meaning of the Railway Labor
Act as approved June 21, 199;
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That this Division of the Adjuskent Board has jurisdiction
over the dispute involvedherein;  E&

That the Agreementwas not tiolated.

A W A R D

claim aismissea.

NATIONAL HAILmAD AIucmmm BOAHD
By Order of Third Division

A!lTEST: Assistant Executive Secretarg
N8tion8l Failrod Aajustment Bo8rd

BY

Dated at CUcago, Illinois, this '27th day of Jammy 1983.


