
NATIONAL RAmOAD ADJUSTMNTBOARD
Award Number 24137

TEIXD DIVISION rmkot Nderttn-23870

Joseph A. Sickles, Referee

(Brotherhood of Maintenance of Way Rmployes
PARTIES TODISPUJZ:

tDanver and Rio Granda Western Railroad Caspauy

sTA!omENT OF CIAIM: “claim of the System Cmmdttee of the Brotherhood that:

(1) IheCarrierviolated the Agreement when it assigned snowrewval
work between Flay and Cedat, Utah to outside forces beginning February 5, 19'79
(System File D-l3-79/MG26-7!3).

(2) The Carrier also violated Article IV of the May 17, 1968 National
Agreement when it did not give the General Chairma advance written notice of its
intention to contract said work.

(3) As a consequmceof the aforesaidviolation, fuclougbedRoad
Equipasnt Subdepartment employees N. N.McDmald, D. R. Daaiels, E. Nes, F. L.
Duboue, J. D. Roran, W. M. Rays aud M. R. Cordova each be allowed pay at their
respective rates for an equal proportionate share of the total number  of man-
hours @ed by outside forces."

0PINIoNoPBoARD: 9&e Organization claaimed that the Carrier violated Article
IVof thelby17, l@Agreenmnt - amng o&erRules -when

it contracted out the plowing of snow off of access roads along the rigbt-of+ey
and the Claimant sou&tequalproportionate  shares of the cmpensation concerning
that-worked by employee of the contract firms.

In addition to an assertion that the work in question had customarily
been performed by the road equipment sub-department. the Organization asserts that
the Carrier did not notify the Organization of its intention to contract out the
wrk.

The Carrier conceded that caweming on February 5 it began contracting
out the grading of snow from the roads along the reilroad right-of-way and that
it used a contractor because all of the Carrier's wow remvalequipmntwas
working in snow reauval. Although there were several operateon a layoff
status at the l&m there were no machines available for said employee to operate.
fn the initialdenialtbe Carrier concluded that the wow"hadtobe remwed at
this time and, therefore, see no justification for this claim as it was an
emrgency".

In response to the Initial denial the Organization asserted that there
was available equipment and in any event it is not uncouum for the Carrier to
lease machinery and have its owll employes operate sam.
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Ihe qusstim of exclusivity of'perfomance  was raised by the Carrik
an the property ati the Carrier urges that there is no obligatim to g%ve notice
of intent in such a case.

After a nmber of items of correspondence had been exchanged, the
Carrier raised the question that tha (Xganisation  had not identified the Clahnts;
but promptly thereafter, the Organisationcanpliedbyspecifying  the identity
of the individuals involved.

We find it mmecessary to explore the questim of exclusivity because
it has been long established that when a violation.of &t&la IV of tha l!ay 17,
1968 NationalAgreemnt is at issue it is only necessary to establish tbat the
work in question is within the scope of the applicable Agreement - whether or not
it is perforrezd exclusively by the bargaining unit smployes. See Award lgBg9,
and consistent  Awards cited therein. Awards to the contrary are not persuasive.

Whether ornotthe edstence of aheavy srmwcircumstance inthe
geographic area in question can be considered as emergency may very well be opan
to debate in mother case. Suffice it to say in this instance that wa feel that
tha Carriarhad an obligation under Article IVtobringtbenvtter  of contracting
out to the attentionof theGeaeralChaiman. Tobe sure, ina given case,
a Carrier might be excused for failing to afford a full fifteen (15) day notice
(a matter not decided in this case) but here we feel that a failure to make any
effort to give my notification is a clear violation of Article IV and we will
sustafa the claim.

The identity of the Clalrmnts was established while the matter ws still
under consideration 011 the property and the assertionthatthe Claimsntswerenot
properly ,+ientified  is. in our viev, not 'properly before us nor is the question of
"full employment" due to the assertion tbat the Fmployes in qwmtim were working
at the tbs. See Award 19899.

FINDINGS:IheThird Divisionof theAdjustmentBoard,upontbewholerecord and
all the evidence, finds and holds:

That the parties waived oralhearfng;

That the Carrierand theRmplops involved fn thisdispute are
respectively Carrier and Employes within the maaning of the Ra&ay Iabor Act,
as approved June 21, 1934;

That this Divisim of the Adjustmnt Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated.



Award Number 24137
DoclcatNumberMW-2~70

Page 3

A W A R D

Claim sustained.

NATIONALRAlUUXDADJUSMZNTBOARD
By Order of 'Bird Division

Attest : Acting Executive Secretary
National Railroad Adjustuent Board

Dated at Chica~, Illinois, this 27th d.sy &January 1983.

.



DISSZI! OF CARRIER-s

AWARD 24137, C?kET w-23870
(Referee J. Sickles)

For the sam raasons expressed In our Msaent to Award 19893,

dissent to this Award is required.

-


