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Joseph A. Sickles, Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TODISPUIE: (

(Denver and Rio Grande Western Railroad Company

STATEMErn  OF cIAIM: "Claim of the System Cum&tee of the Brotherhood that:

(1) The Agreement was violated when section laborers from Seniority
District No. 3 were used to perform work on Seniority District No. 2 July 2 through
July 20, 1979 (Systan File D-40-79/I%3-80).

(2) me Agrearsent was furtber violated vhen sectitm laborers frca
Seniority District No. 2 were used to perform work m Seniority District No. 3
July 30 through August 3, 199.

(3) Because of the violation referred to in Part (1) above, furloughed
Section kborers J. M. Clark, F. g. Meyer, J. C. Cook and R. L. Berzett each be
compensated for all wage loss suffered during tk period July 2 through July 20,
1979.

(4) Because of the violatica referred to in Part (2) above, furlou&ed
Sectiw Laborer R. E. Ellisca be canpensated for all wage loss suffered during the
period July 30 through August 3, 1979."

OPINIONOFBOARD: Fram July 2, 1979 through July 20, 199, Rmployes from
Seniority Mstrict No. 3 were used to perform work on

Seniority District No.2 and fromJuly 30 through Augmt3,  19'79 Employes from
Seniority District No. 2 mre used to perfom work on Seniority District No. 3.

The Orgaaiaaticp favitea our attention to Rule 6(c) which confines
seniority to Seniority Matricts and sub-departments "where employed".

In addition to citing various Awards camaming removal of work from
one Seniority District to another, the Employea point to Rule 14 and assert that
it contains the only condition where mrk my be traasferred.&t is undisputed,
according to the Organisatiw, that no emergency existed in this instance and
therewas no agreementcon-ing  programwork.

In regard the Carrier's assertion of a controlling practice, the
Organizatiax points out that practice cm have no force or effect in relation to
a clear and unambiguous rule. Carrier conceded, 011 the property, that certain
Employes worked as spacffied by the Organization but asserts that the transfers
involved have been taking place as a matter of practice for "at least fifteen
(15) or twenty (20) years”. Noreover the Carrier denies the -loyes' assertion
that they had not been aware that the vacation practice had been going on for
fifteen (15) or twenty (20) years since the For- and all of the Section man
involved ware members of the Organization.
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The Board does not find a procedural deficieucy sufficient to deprive us
of the opportmitg  to review the case ou its merits. However, on the merits of
the case, the Board has significant problemwith the ccuteutioas of the Organization
usder the facts presented here. To be swe, a practice may not alter a clear l ud
mwnbiguous prwisiou of an agreement. But here, we question that such an agreement
provisiou exists. We do not find that there has been a placing of lbnployes on
different Seniority Districts but rather it appears that there has been a practice
of permitting certain iadividualsto~rktempor~ilyonadjoinLng  Sections durdng
vacation pericds. That vacatiw practice has been in existence for a number of
years assmmily with full acquiescence by the Employes, and to permit them to
m&e a successful claim against such a practice - after all of those years -
would be uujust indeed in the absence of a specific aud clear agreement prwision
which precluded the Particular action in question. Accordingly we will deny the
claim.

FINDINCS:lhe  ThirdDivision of the Adjustment Board, upoo thewhole record aud
all the evidence, fiuds and holds:

That the parties waived oral hearing;

'&attheCarrier aud thelhnployes involved inthisdispute are
respectively Carrier and Employee within the meauiug of the Railway kbw Act.
as approved~June 21, 1934;

That this Division of the Adjustment Boa has juriadictica over the
dispute involved herein; and f

That the Agreemutwasnotviolated.
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Claimdenied.

RATIONALRAlZRCADADJCSTM5NTBQARD
By order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

Rosenmrie Brasch - Administrative Assistaut

i
:,

Dated at Chicago, Illinois, this 27th day of January 1983.


