NATIONAL RAIIROAD ADJUSTMENTBOARD
Anar d Number 24138
THIRD D VI SI ON Docket Nunmber Mw-23895

Joseph A Sickles, Referee
(Brotherhood of Maintenance of Wy Enpl oyes

PARTI ES TO DISPUIE: (
(Denver and R 0 Grande \estern Railroad Conpany

STATEMENT OF CIA™M: "Cl aimof the SystemcCommittee of theBrot herhood that:

(1) The Agreenent was viol ated when section |aborers from Seniority
District No. 3wereused to performwork on Seniority District No. 2 July 2 through
July 20, 1979 (System Fi | e D~40-T9/MF-3-80).

(2) The Agreement was furtber viol ated when section | aborers from
Seniority District No. 2 were used to perform work om Seniority District No. 3
July 30 through August 3, 1979,

(3)Because of the violation referredto in Part (1) above, furloughed
Section Laborers J, M. Cl ark, F. E. Meyer, J. C. Cook and K, L. Berrett each be
conpensated for all wage loss suffered during tk period July 2 through July 20,

1979,

(4) Because of the violation referred to in Part (2) above, furloughed
Section Laborer R E, Ellison he compensated for al|l wage | oss suffered during the
period July 30through August 3,1979."

OPINION OF BOARD: From July 2, 1979 t hrough July 20, 1979, Employes from
Seniority Distriet No. 3were used to performwork on
Seniority District No.2 and from July 30t hr ough August 3,1979 Enpl oyes from
Seniority District No. 2 were used t0 perform Work on Seniority District No. 3.

~ The Organizatiom inviteg our attention to Rul e 6(e)which confines
seniority to Seniority Districts and sub-departments "where enpl oyed".

Inaddition tociting vari ous Awards concerning removal of work from
one Seniority District to another,the Employes point to Rule 14 and assert that
it contains the only condition wherework may be transferred, It i S undi sputed,
according to the Organization, that no emergency existed in this instance and
there was N0 agreement concerning program work,

In regardthe Carrier's assertion of a controlling practice, the
Organizatica points out that practice eam have no forceor effect inrelation to
a clear and unanmbiguous rule. Carrier conceded, om the property, that certain
Enpl oyes worked as spacffied by the Organization but asserts that the transfers
i nvol ved have been taking place as a matter of practice for "at least fifteen
(15) or twemty (20) years”. Moreover the Carrier denies the Employes’ assertion
that they had not been aware that the vacation practice had been going on for
fifteen (15) or twenty (20) years since the For-and all of the Section man
i nvol ved were nmenbers of the Organization.
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The Board does not find a procedural deficieney sufficient to deprive us
of the opportunity to reviewthe case onits nerits. However, om the nerits of
t he case, the Board has significant problem with t he contentions of the Organization
under the facts presented here. To be sure, a practice may notalter a clear ® ud
unambiguous provision of an agreement. But here, we question that such an agreement
provisionexi sts. \& do not find that there has been a placing of Employes on
different Seniority Districts but rather 4t appears that there has been a practice
of permttingcertai nindividuals to work temporarily on adjoiningSecti ons during
vacat i on periods. That vacation practice has been in existence for a number of
years assumedly wWith full acquiescence by the Employes, and to permt themto
make a successful claimagainst such a practice - after all of those years -
woul d be unjust i ndeed in the absence ofa specific and cl ear agreemenf prw sion
which precluded the Particular action in question. Accordingly we will deny the
claim,

FINDINGS: The Third Division of the Adj ustment Board, upom the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this digpute are
respectively Carrier and Enpl oyee within the meaning of the Railway Labor Act.
as approved.June 21, 193k4;

That this Division ofthe Adjustnent Board has jurisdictiom Over the !
di spute involved herein; and t?

That t he Agreement was not violated,

A WA RD
Claim denied.
NATIONAL RAILROAD ADJUSTMENT BOARD !
By order of Third Division :
Attest: Acting Executive Secretary

National Railroad Adjustnent Board

Adutaf st+-at4-ve Assistant

Rosemarie Brasch -

Dated at Chicago, Illinois, this 27th day of January 1983.



