NATIONAL RAILROAD ADJUSTMENT BOARD

Anar d Number 24144
THIRD Dl VI SI ON Docket Number MS-23764

Josef P.Sirefman, Ref eree

James P, Martin
PARTTIES TO DISPUTE:
Consolidated Rail Corporation

STATEMENT OF (LAIM: "This is to serve notice, as required by the rules of the
National Railroed Adjustnent Board, of ny Intention to

file an ex parte subm ssion on covering an unedjusted di Spute between me and
t he Consolidated Railway Corp., involvingthe question:

The strike was used against ne as an excuse to dismss me

fromny 9% years Of enployment. | have been singl ed out by ConRail with=
out just cause.

Fel | owwor ker s (approximately 275 Ot her union Nenbers), who
stood along side of ma, due to respect of the strike picket-line on -
September 28and 29, 1978wer e not all di sm ssed. Con Rail has discrimin-
ated against me as an individusl. Also, theirconpl et econtrol and mani-
pulation Of the facts, and the | ack of understanding of the facts, to what
was happening and possibly why | t happened.

_ | Wi sht obe restored to service with seniority and al | ot her
ri ghts unimpaired and to be conpensat ed f or wagel oss sust ai ned in accordance
with the provisions of Rule 6-A1 (a), with benefits restored.”

OP| Nl ON OF BOARD: Claimant James P. Martin, a nai ntenance of way repeirman,
was charged on Cctober 13,1978with:

"1. Failure to report for duty on your regul ar assigmment at
T:00 AM, Sept enber 28and Sept enber 29, 1978,

2. Engaging, abetting and participating i n an unaut horized
wor k stoppage at Canton MW Shop at 8:30AMand 3:45-8M,Mai n entrance
Di vi si on Road on Sept enber 28,1978, 8:00aM, Servi ce Read entrance
of shop on September 29, 1978,4:05PM and 5:15PM at Main Entrance =
Di vi si on on Sept enber 29, 1978.

3.Insubordination in that you refused direct or der s to return
to duty from Frank Bucceri, Shop Engineer at 8:304M on Septenber 28,
1978,and agai n from X. Campitella, Shop Engineer, at 3:450n
Sept enber 28,0978."

-
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A trial was hel d on November 3, 1978 and Claimant was dismissed ON
November 22, 1978. O ai nant appear edat t he Netional Reilroad Adjust-
ment Board, Third Di vi Si on hearing bef ore the Ref er ee.

On Auqust 30, 1979 Public Law Board No. 2420, Award No. 2
(Docket No. 410), duly constituted by the Brotherhood ef Maintenance of
Way Employes and Consolidated Rall Corporation, heard and determined the
very Claim now being brought before this Board as follows:

~ "We conclude that Claiment was an unlawful striker and
pi cketer, inserious violation of hisobligations under the
law end the Agreement of his Organization with Carrier and by
his presence and participation wth the picketers *abetted* the
ot hers as charged by rei nforcenent and fmplementation Of such

activity.

Carrierisjustifiedin rejecting Organization'scont ention
t hat Claimant wasnot guilty of insubordination because t he or der
given to him to cease pi cketing and striking was not a One-t 0- one
order to him only but wasaddressed to a(r oupot whichCl ai mant
was a menber. \ regard this as having neverthel ess been a
di rect and umistakable or der from an authoritative source for
a valid r eason which was disobeyed and supports Carrier?s'insub-
ordination' charge.

Insum, wefindthe charges convineingly sustained in such
degree and kind as to justify Carrier's inposition of the sub-
“Ject discharge penalty on O aimnt."

The Third Division in Awar d Number 22736 stated:

"In order to prevemt chaos and multiplicityof appeals, t he
| nst ant elaim will be dismissed f Or the reason that thei SSuein-
vol vedelaim here has been determined by Public Law Board No. 2203,
vhich is a tribumal of coordinate jurisdiction with this Division
anti whose deci si ons are, likewise, final and birdingunder the
Rai | way Labor Act. Thi s claim now being moot is dismissed f Or
| ack of jurisdiction by this Division.

_ In keeping with Awerd No. 22736t hi S Board | acks jurisdiction to
consi der t hi s claim and thisclaim is barred.

FINDINGS: The Third Division of the Adjustment Board, after giving the
_Wﬁames to this dispute due notice ofhearing thereon, and
upon the whol e record and al | the evidence, fi ndS and holds:

~ That the Carrier and t he Employes involved in this di Spute are
respectively Carrier and Employes wtﬁ n the neaning of the Railway |abor
Act, as approved June 21, 193k;
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“That this Division of the Adjustnent Board has jurisdiction
overt he di spute involwved herein; and
That the claim is barred.

AWARD'

Claim dismissed.

NAT| ONAL RATILROAD ADJUSTMENT BOARD
By order of Third Di vision

ATTEST: Acting Executive Secretary
Natiopal Railroad Adjustment Board

Dated at Chi cago, Illinois,t hi s 2Tth day of January 1983.



