
NATIONAL RAmoAD ADJos?MENI!  BOARD
Award Number 24144

!IEIRD DIVISION Docket Number MS-23764

Josef P. Sirefman, Referee

PAlU?IESTOD~U'l!E:
JamesP.MrMn
t
(cculsoUdatedRail  corpxration

STA!l!MEFPOF (ZAIM: "This is to serve notice, as required by the rules of the
National FUlroad Adjustment Board, of my Intention to_. ._-. _.file an ex prfi.e  submission on covering an unadJusted dispute between ms and

the CousolidatedRsilway  Corp., involving the question:

The strike was used against me as an excuse to dismiss me
from my g$ years Of employment. I have been singled out by CoaRsilwith-
out just cause.

Fellow workers (approx%zdely  275 other upion members), who
stood along side of ma, due to respect of the strike picket-line on <
septmber 28 and !i?g, 1978 were not au dismissed. con ail has discrimln-
ateda&nstmeasanidiVMual. Also,their complete controlancld-
puUtion  of the facts, and the lack of understanding of the facts, to what . . .
was happening and possibly why it happened.

Iwishtobe restoredto  sendcewith seniorityand all other
rights udm@redadtobe compensated forwageloss sustained inaccordance
with the provisions of Rule 6-A-l (a), with benefits restored."

OPINION OF BOARD: Clalmnt Jsmes P. Mastin, a maintenance of way re@.nmn,
was charged on October 13, 1978 with:

"1. Failure to report for duty on your regular assigtment at
7:oo tw, September 28 and September 29, 1978.

2. &gaging, abetting and ~icipddng in an unauthorized
work stoppage at annton MU Shop at 8:30 AM and 3:45ZM,  Main entrance
Division Road on September 28, 1978, ~:OO AM, Service iced entrance
of shop on September 29, 19’78,  4:05 PM ~XYI 5:15 EM at -ain entrance -
Division on September 29, 1g’i’8.

3. InsuborcUnationinthatyourefuseddirect  orders toretum
to duty from Frank Bucceri, Shop Ek@neer at 8:3o AM on September 28,
1978,  and again from 3. -pitella, Shop &gineer, at 3:45 on
September 28, 1978." _ -.
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Atrialwas held onNovember 3,197'8and cZkimant was dismissed on
November 22, 1978. Claimant appeared at the NstionalR4ilrcdAdjust-
ment Board, Third Division hearing before the Referee.

On August 30, 1979 Public Law Bce.rd No. 2420, Ihrard. No. 2
(Docket No. &lo),  duly constituted by the Brotherhood of Maintenancs of
Way~loyesaniConsolldsted~cOrporation,heardard&terminedthe
veryClaimnovbe~brouefitbeforethisBosrdasfollavs:

'WeconcluaethstClaimsntvasan~~s~aod
picketer, in serious vlolationofhis  obligations under the
lawalrlthe Agzeementofhis  Organisationwith  Camieradby
his presence and participation with the picketers *abetted* the
others as charged by reinforcement ar+d implementation of such
activity.

Carrier is justified inrejectingOrganization~8 contention
that CLaimantwas  notguiltyof  insubordlnatioubecauae  the order
giventohimto cease picketing a& StrikIngwas  nota one-to-one
ordertohimonlybutwas  addressedtoa  group ofwhich Claimant
was a member. We regard this as harlng nevertheless been a
direct and umistakable order f%auan authoritative source far
a valid reason which was disobeyed and supports Carrier’s %sub-
or&bation~  &age.

In stnn,we find the charges corriincin@ysustained  insuch
degree and kind as to justify Mer's imposition of the sub-
,ject  discharge penalty on Claimant."

!Fue TnirdDitisionin  Award Nmber 22736 stated:

"lnordertopreventchaos  and multiplicity  ofappeals,  the
Instant claimwillbe  dismIssed for the reasonthatthe  issue in-
volved claimherehasbeendetermined by Public Law Bcerd No. 2203,
whichisatribunalof coordimte jurisdictionwith  this Division
anti whose decisions are, PUcewise, final and birding under the
Railway Labor Act. This cl.ainlnowbelngmootis dismisses for
lack of jurisdiction by this Didsion.

In keepl.ngw1thAwaz-d No.22736 this Board lacks jmdsdlctionto
consider this claimandthis  claimisbarred.

FINDlXGg: The CMrd Division of the Adjustment Board, after glvlng the
parties to this dispute due notice of hearing thereon, ard

upon the whole record and all the etiaence, finds and hoti:

That the Carrier and the Bnployesinvolved  inthis dispute are
respectively Ox-rier and Eh~ployes within the meaning of the Railway labor
Act, as approved June 21, 1934;
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!&at this Division of the Adjustment Eoard has jurisdiction
over the dispute involved herein; and

A W A R D '

claim aisnlissea.

NATIONAL RAlLRQAD ArkTusm BOARD
By order of ll&d Division

ATES!CZ Acting Esrecutive Secretary
NationalRaUroadAdjustaentBoaPd

Rosemarie Brasch -

Datedat Chicago, IlUmis, this rlthdayofJanuarylg@.

,-


