NATIORAL RAILROAD ADJUSTMENT BOARD
Award Number 24160
THIRD DIVISION Docket Fumber MS-2L0ST

Robert E. Peterson, Referee

iR. L. Boyar

PARTIES TO DISPUTE:
(Consolidated Rall Corporatiom

STATRMERT OF CLAIM: "Has Comsolidated Beil Corporation failsd to observed
the conditions of the agreed upem policy regarding une
authorized absences by unressomabls axercise of managerial discretion and
inconsistency in applying the policy such that R. L. Boyer ocught to be
returned to service without loss of compensation, seniority and vacatiom
rights, and to enJoy those benefits and privileges that he enjoyed prior
to his dismissal? Additiomally, was R. L. Boyer givea nroper notice of
the hearing of July 19, 1978t Cmasze: R. L. Boyer v. Consolidated Rail
Carparation Case Docket SD 400, Emstern Regliom-Harrisburg Division.™

OPINION OF BCARD: The claim herein arises from Claimant's diswissal from

. Carrier's sexrvice on August 1, 1978 account absenteeisa.
The record shows that on June 29, 1978 Claimant was sbsent frcm work without
permissicn. It vas Claimmnt's third unauthorized absence within a nine-month
period, In this regaxd, provisions of a 1973 Agreemsnt between the Caxrier
and the Brotharhood of Maintenance of Way Employes, and to which Claimant
was subject, a progressive system of diseipline for sbsenteeism provides,
"employees vho are found gullty of wmaunthorized absenmce from werk for the
thj.rdﬁ:eatithina 12-month period shall be subject to dismissal from
sarvice.

In keeping with ths above mentioned Agreement, Claimant was
notified by certified mail, retmn receipt requested to his laat known ad-
dress, 4o attend s company trial om July 19, 1578 to determine his responsi-
bility in commection with a charge vhich read: "Being absent without permise
sion on Thuraday, Jurs 29, 1978. (Third Offense)” Claimant did not appear
at the trial and it was held in absentia.

At the hearing Carrier introduced probative evidence of 1ts
notification of the trial to Claiment, including testimony that Claimant
nad additionally been notified verbally he had a letter to plck up at
the post office. The Carrier also introduced into evidence testimony
asteblishing the fact Claimant had not requested permission to be off
the day in question and that there had been no request for a postpone~
ment of the trial.
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In bis presentation tot hi S Board, the Claimant made allegations
suggesting discrimipatory treatment, but weadl esat | Sfi ederom our review
of the whole record and Carrier's response t0 such metter that there is
no basis in fact to the Claimant's charge. The record in this case not
disecloeing Or gl VI Ng US any indication t Nal Cerrier was discriminatory
in its treatment Of Claimant, Or that its actions were arbitrary or
unreasonabl e, this Board £inds N0 reason to hol d t hat t he carrier failed
t 0 observe t he conditions Of t he agreed upon policy, or Agreement, re-
gardingunauthorized absencesby unr easonabl e exercise of managerial
discretionendi Nnconsi stency in appl yi ng that policy Or Agreement to
ClaimantBoyer. \\ likewise find N0 basi S t0 hold that Cleimant had
not been gi ven proper notice Of the hearing Of July 19, 1978. (laimant's
agreement rights to a tria] were fully observed. He was given due
noticeand ample opportunity to attend s8heari ng and explain the r €asons
fOr hisupauthorized absence. The fact he was not present for the
heari ng due to his own conductcannotbeCONnsi dered as having denied
him t he benefit of the spirit and intent of a fair and impartial trial.

Every employe | S 0bl i ged by t he enpl oynent relationshipto
report for work W th a high degree o regularity. This obligation is
stronger | N the case of an employe who, like Claimant, is governed b
and familiar with t he nature and severity of pemalties which can be im-
posed for an unauthorized absence. He had previously been tried and
disciplined for past sbsences, and it must be assumed he was
aware that a t hi r d unauthorized absence within the 12-month period Sub-

[J%Ct ed nim t0 inposition of the ultimate penalty of dismssal from serviee.
der t he eircumstances, it was therefore incumbent upon Clziment to have
made everyeffort to get to work, or, having failed to do so, to have made
certain he was going to be at a heari ng that he imew would follow such
absence from Wor k t 0 substantiate t he reasons f or his not reporting for

work.

For the reasons given above, Claimant's request for reinstatement
and compensation must be denied.

FINDINGS: The Third Division of { he Adjustment Boar d, upon-the wholerecord
and alltheevi dence, finds and holds:

That the parties waived oral hearing;
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That t he carrier and the Employes involved in this dispute are
respectivelyCarrier and Employes within t he meani ng of t he Railway Labvor
Ad, as approved June 21, 1934;

That this Division of the Adjusiment Board has jurisdietion
over the dispute involved herein; and

That t he Agreement WaS pet violated.

A W A R D

Claimdeni ed.

NATIORAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
¥atiomal Railroed Adjustment Board

By

Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 15th day of February 1983.



