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BrotherhooA ofRailrc%dSignalmsn

(Rorfolk and Western Ibilvap Ccupany

"ClakoftbeCamalCw&ttaeoftheBrotherhoo&of
lMlroad Signalnan on ths l&n-folk b We&eni Railway coppaw:

~ObehallofS~l~aintainerR.L.Lavls,who~odislliesedby
notim dated Janusry 18, 1980, for ?dnstatement  to the position of Sigxc?d
pfaintainsr, .5uainb, Ohlo, vlth all rights ami benefits restored, and with
pay ior all tlme lost..

OPINION Qp BOARD: In this owe ve have a situation wherein an eaploye beesm
'~ . involved In an accideatvhlle off ant7 ana dritiw a

capany vehicle asdgned to him by ths carrier for the psriormance or his
duties as a signs1 lasintaincr.
toapprodmate$Z,OOO.

Thedamagetotheslgnaltru&vasestlaated
lhuevere noreportedpmpertyor persorraldmages

to others, the truck having gone off a state highvay into a ditch. The a~-
cidcnt occurred at shout 9:15 P&S. on Deceder 27, 1979 smi, after being
traasported to a hospital for emaillation  and trestmlrt of minor persoael
injurfes, clrrimantwas reportdly citedby the Stats BighvayPatrolfor
driringwhile  tuder the idluence dlntcodcants.

Claimant vas thereafter withheld ti service aoi properly notified
teapp&fora hearing scheduled forg:OOA,Y.,Janmry4,19&. Claimnt
did not appear far the hearing and It vas held in absentis. He vas notified
by letter dated January 18, 1980 that as a result of his responsibility  as
developed ln the form1 Investigation held on January 4, 1980 that he MS
dlmnissed fraa all serdce of the Csmier.

It is to be noted that at the hearing Qrrier's Supmvisor Sigmls
and Communications testified to Claimanthsdq toldhiplon the nightofthe
accidentthathe hadbeendrinldng;  thathe had flnishedvorking at Cincinnati
arouni 4:00 1)&I.; cawbscktiSardinln,vhere he got scmethingto  eat; met
s~frieIlas;ard,badthreeorfoarbeersbefon,atartkrgh~.  TheSuper-
tiiaor~stestimonyvas cmroboxut.edbytestlmony  of a Qrrierpolica officer
vho stated he had been present with the Supervisor when the Clsimant admitted
tohavingbeend.rhkbg.

Petitoner onbehalf of Clsinranthasbroughtthis  case to ourRo%ni,
alleging: (1)The hearing inabsentia did not affard Clsknantthe ‘fair and
impu-tial fomml lnvestigat.lonm which is his rfght under the mgotiated Rules
Agreement; ani (2) zhs record is fataLly flaved because the saw Carrier
official mde the charge, appeared as a vitness at the henring, sztd then as-
sessed the disciplina.
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I n  l-e@ t o  Petltloner’s  seood -St as a b o v e ,  S&106 i t  t o  St&y
that its allegation relative to the reamibelngflavedaccountthe  ome a?flcial
6~tdUg i n  Vdtiph rOk6 VfL6 rsiscd b y  mtitiOmS iCU the fir6t  tinrr in theft?
PKh.i66iOIl  t0 this Basrd. kde? 6Kdl dXUMtaUC66,  Ye hrvC a0 titernatiVe b u t
t0 SUl66ECi4  hd.66 SUdl alb&iOZi frcrm  OtE WMiduation rb fhe c2sim.

Petitioner ‘6 0the.r  allegation nlntlve to czwmant'6~ttoafalr
hearing &es, hweocr,gi~PI)~ontOpa~er~beliberti~.~Ibc~t~a
WFrhcarFngiovrittenintothencgotistadrules. If 16 adalatlc tat a fair
hcaringpre6upp~seS  adequate advance notIc afa cheg6ao vella6 thedeve-
mentofall te6timonyrelatingto the cimrge. !f!hCre is 6@qUWtiOXlinthiS
case but-t Claiaantdld in fact receive adequats advanoe notlse. l%e dif-
fictllty  in tbi6 QISC c(wB6  f?W ihS f.EUZt that c&L-t did not hE&Ve the ogpor-
tunity to present "hi6 hide" of the story at the hearing.

Thehearingrecodasit  W66 developadreco&6edthatti~6va6an
inclenentveathcr  Situation present on JanUary 4, 1980 la the Portsmouth, Ohio,
mea, the location atwhlch t&e he6rlng vas held. The hasring officer clealy es-
tablished this as fact, directing that the tn%6&ptlthSarte then currentweather
conditions, i.e., snov. He also had the record shw the hasring oomsenced a6 of
9:45 A&; that au p?eSeIIt had been 60 present since g:ClO A.M.; that on6 vita666
aid&h fr05 Cincinnati to Portxmouth;anb, that then hadbeenno co5cuulmtlon I'm
with czannt or request ior a postpancment or the lnvestigstion.

!5e recozd a6 dwebped  arrring the cm-proparty h6adXng  of this ease
clearly eotablihhcd, hwever, thatCWmantva6notvillfnllyattampt3.ngtoavoi.d
the6chaiti hearing. Infact,%ereoordreflects the opposite tobe trne.
clalmnthaa ~bear~~inavastberrclstad~iiictie-up
~66 Fnapo6itionvherehe auldnot establlshtlmelycontactwitbt& C&da.
Be did,houew, ~ubSCqUa?~t.lycOntS~tthe  Qrziar, a~gadlOathi6 iirst Op
partunity, albeit altar the heaz9.q had been conclu&d in his aboence.

Uhlleve s~bscrlb6  to the principle that an e6@sye cannotavolddi6clpUn
by the sfs!ple expedlentoffalling toappe~ata scheduled h~aftsr fimpsr
notice b66 been &en (see AWE& Ro. 222408 - mrercc Rnnaen);  ve fid t h a t ,  i n
icrCt, the ap306it6  666E6  t0 k tl-26 tXl thi6 hStanC%S.  Ii- ch- W66 EEU
anefforttobeatthe6&eduledhear%ng. In tM.6 respect, we bellevu Ma
vould~#kenkttersdvisedtoharare-o~tbehearingwhenQa~t~d
make contactviththaaande6tabUshedhl6  reasonfornotbelng abletoappew
on time. The essenoe and indication of fairness would thereby have been clemly
established.

The SbOV6  COMiduatiOM  UOtWith6tW&I&  i t  1 6  OW O&lbll that  th6
hearing record in this particular DISC contdns 6nb6tant&alproba~ive  erldcnce to
s~pp02-t  the cbarg66 a6 mde andanabsenoe  oianyalleegtionthstCl~lmant'6
preeencevouldhave  pO66ibv ChangedthatiaCt. When-6 factor i6 COMidcred
agaln6tclalxmnt'6 rLghttobepre6ent atthe Schcdulcdhaa&l&Ve are ccwgUed,C~
in this iMti?UlW, to find that l.%'l%er'S action Ya6 not 60 unjust, unreasonable
CC arbltrarJ a6 to constitute an abuse of it6 dieeration to impose dl6cipUne. i?e
villnot therePore substitute our judgment for 03rrier16 ln thLs case. Ye Would,
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howevcr,repaatthstaisirhcarLng~qulrescorrsiduationbytheQfiicroi
reasorabl6 ucu6eswhichar6 advanced as r6ason6 rarfasilrrrc totinelyappe6r
ataSdXdul6dh6aritIg. lhera are pOSSibl6  SitVUtiOnS  0v6r Vhi& 66 indiadtal
hs6noper6orslcontrolvhich6houldbeco~idsrcdina~namrct.

FIXDIRGS: The llbd Mvislon  of the AdJuatmmt  Board, upon the vhole recwd
andallth6cvidsnce,flui6azidhold6:

Thatthepwtieswaivedoralhsaring;

lbattkLsDivislonoffheAdjus+zaentBoed~ jurisdiction
over thedispute lmolredhurin; and

A W A R D

c!ldm aenled.

RAl!IORALRAlLROADAIWJSTMRRTBOARD
By cnder of 'IhLrd Mvleion

ATPBT: Acting %.ecutive Secret
lkbtlomliailroadAdj~BoEud

Dsted at Mcago, m%S, this 15th day of Pebrumy 1983.


