NATIONAL RATLROAD ADJUSTMENT BOARD
o . Award Numbér 2h162
THIRD DIVISION Docket Numbexr SG-24074

Robert E., Peterson, Referee

Brotherhood of Railroad Signalmen
PARTIES TO DISPUTE:

National Rallrosd Passenger Corporation

STATEMENT OF CLAIM: “Claim of the General Committee of the Brotherkood of Rail-

road Signalmen on the National Railroed Passenger Corporation:

REC-BRS=SD=12D = Appeal or the dlsmissal of He. Campos, Assistant
Signalwan, New York, NY."

OPINION OF BOARD: Claimant, ap employe of the Carrier for three years, wvas
caught by Carrier police officers aiphoning gasoline from
8 company txuck into his own persomal automobile., The police officers had been
on a special "stakes out" of the company vehicle as it reportedly contained $400 to
$500 worth of copper wire, When apprehended, the Claimant admitted he had stuck
a length of rubber hose into the gas tank of the company truck and that he had
tried to siphon gasoline from the truck into his own persomal vehicle. He signed
a statement to this effect, and, at the same time, stated that he had-also re-
moved gasoline from company vehicles in this mapner om two.prior occasions.

After a fair and impartial trial at which all the parties had an
opportunity to present their respective versions of the incident, Claimant
wvas dismissed from all service of the Carrier,

Among the arguments in this dispute, the Organization bas contended
that although the police officers read and explained to Claiment his rights under
the "Miranda Warning”, it was a violation of (laimant's rights under the collective
bargaining egreement for Claimant not to bhave been informed that he had & right
"to have a representative present when he was required to meke a statement." We
do not agree. There 13 no provisionin the Rules Agreement which so requires
the Carrier to advise an employe he has the right to have a representative of
the (rganization present prior to making astatement in connection with any
matter that may eventuate in the applicationof discipline. The Rule referenced
by the Organization merely states that i1f an employe desires to be represented,
be my be represented by the duly accredited representative as that term is defined
in the Agreement, It places no obligation upon the Carrier to remind o inform
employe of those provisions of the Agreement. Accordingly, ve find no agreement
rights or personal rights were violated by the Carrier's actions in the manner
they handied Claimant's admission of guilt.

We likewise do not find any valid reason for mitigating the discipline
on the besis of Organization arguments Claimant had "cooperated” with the police
in readlly giving a atatemsnt after he was apprehended, or that the total amount
of gasoline Claimant took was of nominal value. Undoubtedly, the Claimant's ready
admission came from the fact that he had been observed and caught in the dishonest
act by two police officers. And, certainly, it is not the dollar wvalue of the
theft, but the pature of the incident that is before us.
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The Claimant having openly admitted his guilt to converting to his
own personmal use the property of the Carrier, and there being no showing
that Claimant has been denied due process or that he has been treated in an
unreasoneble or discriminatory mamnner, the Board has no alternative but to
support the Carrier's declsion relative to the extent of the discipline
imposed. The fact the probability exists that Claimant now realizes the
seriousness of his actions is immateria) since they represented adeliberate
intent to defraud the Carrier. We do not perceive them, as the Organization
suggests, as baving been & momentary or thoughless actof dishonesty because
of persom) financial hardships.

FINDINGS: The Third Division of the Adjustment Board, upon the wholas record

and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Esployes within the meaning of the Railway labor
Act, 8 approved Jume 21, 193k;

That this Division of the Adjustment Board has Jjurisdiction
over the dispute .involved herein; and

That the Agreement was not viclated,
AW ARD

Claim denied.

NATTONRAL RAILROAD ADJUSTMENT BOARD
By Oxrder of Third Division

ATTEST: Acting Executive Secretary
Ratiomml Railroad Adjustment Board

trative fussistant
Datec{ at Caicago, T11inois » this 15th day of February 1983. ’
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