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(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPDTIZ: (

(Chicago, Milwaukee, St. Paul and Pacific Railroad Company

STATEMENT OP CIAIM: "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it assigned the work
of constructing a by-pass track in the 'Beecher Street Bridge area' at Milwaukee,
Wisconsin to outside forces on May 23, 25, June 4, 5, 6, 7 and 8, 1979 (System
Files C#75/D-2354 and &O/D-2357).

(2) The Carrier also violatedArticle  IV of the May 17, 1968 National
Agreement when it did not give the General Chaixman advance written notice of its
intention to contract said work.

(3) As a consequence of the aforesaid violation, furloughed Track
Sub-department employes A. Fails, D. Christian, Jr., G. Bond, G. Brumfield, D.
Chambers and C. Beaman each be allowed pay at their respective rates for an
equal proportionate share of the two hundred fourteen (214) man-hours expended
by outside forces."

OPINION OF BOARD: In the course of widening a street the Wisconsin State
Highway Department engaged a contractor to construct a

temporary"shoe-fly" (by-pass track) over which Carrier operated its trains.
Stripped to its essentials the issue is whether the Carrier was obligated under
Article IV of the May 17, 1$8 National Agreement to give advance notification
to the Organization of the work to be performed; and if Claimants, furloughed
membeis of the Carrier's Track Sub-Department represented by the Organization,
should have performed such work.

The first paragraph of Article IV reads:

"In the event a carrier plans to contract out work within
the scope of the applicable schedule agreement,the  carrier
shall notify the General Chairman of the organization
involved in writing as far in advance of the date of the
contracting transaction as is practicable and in any event
not less than 15 days prior thereto."

Carrier contends that notification under Article Iv was not required
because the work was not exclusirely reserved to or performed by the BMWE members,
that the work was done solely at the discretion, within the control of and paid
for by the Wisconsin State Highway Department, and that the Organization had
not objected to similar arrangements in the past.

In Award 22783 Referee Scearce observed:
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'We find that the Carrier's defense to this claim fails on
a very important -- and decisive -- point; while it way well
be that the end result of this project was the underpass,
for which the City assumed all costs involved, the construction
of the twackage in question was strictly and singularly for use
of the Carrier. Moreover, the right-of-way was the property
of the Carrier; it seems apparent that the Carrier had to agree
to the grade separation as wall as the mathod by which such
work, including the shoofly and that subsequent permanent
track -- to be performed by others -- would be accomplished
on its property. Consequently, we conclude that such decision
was within the authority of the Carrier, as evidence by the
contracts between Carrier and the municipality in the record.
We also conslude that, based on the forego-, the work as
set out in the Claim was work normally and typically~perforwed
by the track forces and tha prior notice should have been
given mder Article IV."

A review of the Lnstant record establishes that there is no denial by
the Carrier of the Organization's assertion that the bypass was Carrier's property.
Wore importantly, Carrier controlled the bypass, whose sole purpose was to provide
track over which Carrier operated its trains. The work involved has been work
regularly performed by employes in Carrier's Track Sub-Departmsnt. Therefore,
the Carrier was obligated to give the Organization advance notice of the project
in accordance with Article IV, and the Crganisatim is entitled to raise the issue
when there is an absence of such notice. ClaLmants shall be wade whole by each
receiving an equal proportionate share of 214 man-hours.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction wet the
dispute involved herein; and

That the Agreement was violated.

A W A R D

ClaLn sustained.
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NATICNAL RAIIXOAD ADJlJSTHXNT  BOARD
By Order of Third Divisiat

Attest: Acting Executive Secretary
National Railroad Adjustment Board

Datkd at Chicago, Illinois, this 15th day of Febrmmy 1983.



To
AWARD 24173 (DOCKET 23859)

(Referee Sireman)

The Majority erred in rendering their decision in Award 24173.

The irrsue in dispute framed by the Gamier was ar follows:

'Carrier contends that notification under Article IV ma
snot required becauac tie work vu not exclusively reserved
to a perfozmedby the EMlEmembers, that the work- done
selelyattbe dlscmtion,within  the cantrolofandpaid
forby the Wiaconrin State AighwayDepartment,and that the
Crganizatlxm  had not objected to similar arrengexuent.8  in the
pa&."

The WjorLty's cornerstone wan the decision in Award 22783 (Scarce)

whichv~ quotedwithauthority:

'we find that the C8rrier'r &feMe to thi6 &&II fails a
.very inqmtsnt- anddecisive -point; while itsmywell
be that the end result of this project wae the underpam,
for which the citJMaused~ costa invo1ved,the conatmact-
ion of the traokage in question was strictly and singolmly
for use of the Carrim. Moreover, the right-of-wayma the
proparty of the Carrier; It sew appwentthatthe  Carrier
had to - to the gradc,repar~tioa  M well aa the method
by which snob work, inoludiBg the 8hoofly and that rubaequent
pennment track - to be performed by others - vould be
accaaplirhed on its props&y . Conrreqaently, ve con&Me that
such decision was within the authority of the Curler, aa
FvideBCe by the contraots between Carrier and the municipsl-
ity in the record. We also conclude that,baaedonthe fore-
going, the wcwk ae 6et out In the Claim was work nomally
and Q-plcally performed by the track forcer and that prior
notice should have been given under  Article IV."

In the instant awwdthe facts of the c-e did not sup&t the conclusion

that the csrriez haddominion and controlarcr the construction projectwhich

was centracted  out, and thus Carrier had no obligation to gi& notice. Award

23kZ  (LaRocco) mppoes the Carrier's ergmeat:
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"The ierue is whether the Soope olauae contained in the
applicable collective bargaining agreement between the
Organization and the Carrier specifically cwera  the
vork performedby  the coutrrctor. Cenerally,w  have
adhered to the proposition that where the disputed work
IS not performed ht the Carrier's imtigation, not uuder
its control, not performed at it# expeme and not exclual-
velyfor its benefit, the work may be contracted out eithout
a violation of the Soope rule. !Chld Dltisiou Awud Nor.
2@di (Eirchen); lV0. 20280 (Liebarman);  Ho. 20156 (Lieberman)
and Ilo. 19957 (Fiwe).'

l%e lUrdDirislooncently  followed the raas0nin.g of hard2342 when

readeringArard2bO78(Mam).  There, theMajoritydlstiaguishedAvud22783

(Soearoe)bat?edonthe  faotr ofrecord. The Majority concluded:

* . . ..If the Carrier ir not contracting out wrk (an found
in these awe&s), no Article IV notification ia required."

Unfortuuately, the Msjority did nut recognize the thrust of the Carrier's

arguuent; that they (Carrier) did not have the control and dcninion over the

poject nor the scheduling thereof. Thus, the Carrier VEII effectively placed

in a mbordluate position unable either to give no&e or assign MU force6 to

the project. Clearly, Carrier could not adhere to the mandate of Article IV

which begins "In the event 8 carrier plan& to contract outwork.... and should

not now be penalized by thir erroneous award. Far the foregoing reaaona we

dissent.
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D. M. Lefkow

W. F. Euker


