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(1) The d.lsclpllue imposed uponl!rackmanE.A.Mc~enzie  for
alleged lnsubordiaationwas  arbibary, a%pricious and onthebasls  of uu-
proven ani disproven charges (System File C-k(U)-EAM/32-39  (79-24) J).

(2) The claimant's record shall be cleared and he shall be
wmpensated for all wage loss suffered."

0PmI0IvOFROARD: The claimantwasworkingas a tmcknanassignedt.0
Section 6765 headquarter& at Winston, Florida, aid

was under the supervision of Foreman R. J. Tyson. At approxkmtely  1O:oO AM
on ?hvember 21, 1978# Fcmmn Tyson instruM clainant  to "get two foot adzes
andaph of gosgleo off thetru&." There followedaheated discussion
betweenthe two of thema+as a result, Claimantwas  chargedwitha violation
of Rule 17, which prohibits proBme, indecent m abusive language, and Rule 1.8,
which prohibits various acts of disloyalty, dishonesty, desertion, intecqmance,
illmAlity,vicious  ad Mcivilconduct, iMubordination,etc.

The Claimeat was removed from service on Novembem ~,1978 pendins
an investigation. Aa a resultofthe investlgationandhaarlng,  Claimantwas
notified onDece&er14,1~8 thatRule 17was not substantiated,but  that teeti-
monyindlcatedhewasinsubordAmtetcwardshisForemaa, In that he failed to im-
mediately tELzTg out his Foremn *s instructions without verbal abuse. He was
allowed to return to work on December 14, 1978, without any capensation  for lost
t&m between lkmmber 22 ad ~ccember  u, 1978.

As noted, the charges stenmed  frcm certain of Claimrmt’s  conduct on
mvember 21, 1978, following Fm Tyson's instruction to get two foot adses
fran the truck. Thcrewas confUotingtestimonyae towhattranspired, Claimant
contendingtbathetoldhisforermn that tbre was only one "foot adz" on the
truckwhereuponTysonbearmasngrg. Tyson then told Qaimsnt to walk down the
traokawithbiaanlbecamehotteramiwouldnotlet up. Foreman Tyson testified
thBtheas~Qsimanttowalhd~~etraclrebeaa~Qs~thadprc~ously
inucatedhedidnotwanttodiscuss  things of this nature in frclgt of other
employes on the gang. Tyson wanted Claintant to calm down and was going to tell
~togotosnothertrucktoborrcnan~tionaledz,butClaimsntcantinucd
*to fly off the handle."
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Other IndIviduala inthe immiiate areawere uaabletoverify
either version bemuse they did not hear the discussion between Clawt
and !l!ysonwalHngdam  the track. Although there is confldt In the test&
monyas towhatactually occorred,  it is clearthatapersonality clash
existsdbetween  clalmantand!Pyson,and  that Claimant felt that!l!ysondis-
likedhim. In fact, on Claimantfs return towork onDecember14,he  &
medtately transferred to another Section.

Once again,  as in Award22953 (ThFcdMoision, RefereeJoseph
Sickles), this Board, in a case between the sams Organization and C3mier,
is facedwitha  credibility conflictbetweena Forenmandanemploye.  As
Referee Slflrles noted inthat case,wherein  he upheld a 304aysuspension
for a ViolationofRule 18:

"Ashas of%enbeenrepeatadbythLs~E%oezd,itls
not incrrmbent  upon us to resolvs credzibillty issues,
Ltxmauch as we are notpresentatthe  hearing to ob-
servethewitnesses as testimoayandevidencowas  *
sented.

We 83-e of the view that there is a sufficiency of
ev-faence concluded that the Claimant was an aggressor in
this matter axI; accordingly, we are disinclined to set
aside the finding of guilt."

!Cumlng to the disciplinary action herein, a 1Fwork  day suspension,
this Board, In Award 18550 (Third  Division, Referee Robert O'Brien) noted:

"The polbyofthisBoard imolvlngdlsdpllnary
ceses is so well establfshed as to be mcontrwerted.
This Boardwillnotweighthe  evidence addtmdatthe
hearingnorresolve  confUcts therein. Wewlllnot
disturb Carrier*s decision where it Is supported by sub-
stantive evidenceandnot~bltzaryor  capricious. Bm
will we substitute our JUaepnent for that of the C3rrier
unless the record discloses prejudice or bias.” (Citations
cdtted).

Here, noting that the Claimanthas  prevlouslybeen  giventuoprior 60-day sus-
pensions, this Board is of the op%nion that nothing in the'%zordpreaented sug-
gests to us that the Canrier was arbitrary or capricious in assessing a 15-work
day suspension in a situation such as this and, accardingly, we will deny the
claim.

FINDIKS: !be Third Mvislon of the AdJustment  Board, upon the whole record
andallthe evidence, finds andholds:

That the psrtieswaivedoralhearing;
--
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That the Carrier aA the Rnployes involved in this dispute ara
respectively Carrier and Einployes within the meaning of the Railway Iabor
Act, as approved June 21, 1934;

That this Division of the Adjustment Card has jurM.iction
over the dispute involved herein; and

That the Agreementwas  not violated.

A W A R D

Claimdenied.

NATIONAL RAILROAD AIUUS~ BOARD
By Order of Third Division

ATPEST: Acting Ececutiva Secretary
Natioual Rsilroad Adjustment Ward

BY

Datai at Chicago, IlUno&+ this 28th day of February 1983.


