NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunmber 28177
THIRD DIVISION Docket Number CL-24013

Ida Klaus, Referee
(Brotherhood of Railway, Al rline and Steanship O erks,

Freight Handlers, Express and St at i ON Employes
PARTIES TO DISPUTE:

The Denver and R 0 Grande \\St er n Railroed Company

STATEMENT OF QLAIM: Claim Of t he Syst emCommittee 0f the Brotherhood
(GL=-9449)t hat :

(1) oarrier violated Rule 1 and other related Rules of the
current Telegraphers AQr eenent ; HRuleland other related Rules of the
current Clerk'sAgreement; the Memorandum of Agreement signed December 17,
1974 and, the Memorandum Of Agreement Signed Decenber 22, 1976 when it failed
tobul | eti na position at SedaliaCalifornia, and/or permitted the AT&ST
Failway ‘o man the position with Mr. Lou Nava and ATXSF employes beginning
September 2k, 1979.

(2) Carrier shall now be required to compensate Mr. S. R Van
Schwartz the difference between thel al € of pay he received working at Denver
Nort h Yard On clerical position and t he amount that would have been paid an
operator on straight time hours and any overtime hours that were worked by
vr. Nava as well a8 anymeal peri ods begi nni ng Sept enber 24, 1979 and con-
tinuing unti | corrected.

OPINION OF BOARD: The claim allages that the Denver and Rio Grande Western

Railroad Company violated the Scope Rul € of the Telegrapher's
Agreement by allowing the Atchison, Topeka and Santa Fe Railroed Compeny to
utilize a Santa Fe Telagrapher to perform work at a Sedalia, Colorado station,
The claim asserts that the Denver and Rio Grande Westarm Railroad Company should
have assigned one of its own employes (i.e., the claimant).

_ The claimed violation conecernms sj Oi Nt | | Nne arrsngement, in effect
Si nce about 1915; by which the previously existing trackage Of each of the
carriers was conbi ned to form stwo-txrack wain line for their joint use, one
operated Northbound ani the other Southbound. So far as is here pertinent,
each carrier has continued to own and maintain | { S original trackage.

This dispute arose when the Atchison, Topeka amd Santa Fe Railroad
Company placed its enploys at afacilityintievicinity of the Sedalia station
{ O perform telegrapher's work while s Santa re Gang was laying rail for Santa
Fe on a Santa Fe-owned track. -
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The Organizatior assertsthat its claim is supported by
pet history. It relies principally on an alleged agreement assert-
edly made in the 1940O's between the two carriers and the former Order
Or Railroad Telegraphers (now BRAC). That egreement, itasserts, es-
tablished Sedalia as 3 Rio Grende station and stipulated that a Rio
Grande employe would man any { e| egr apher position within Station limits
of Sedalia. The Carriar deni es that any such agreement was cVer made
Or historically recognited.

The Organitation concedes that it has been unable to locate
and produce the agreement. It contends, however, that the fact of
t he existence Or the agreement | S clearly established by t he following
undisputed circumstances:

(1) A wire seat by the Ro Grade Superintendent
to the Santa Fe Superintendent at the start of the dis-
puted work, stating:

"Based on organizational contract with Tele.
graphers, Sedalia, Colorado is 8 DRGW Station to
he manned by a DRGW employe. Any claim filed will
be billed back against ATSKF,"

(2) Tae written statement Of 8 Rio Grande agent
headquart er ed at Littleton, Colarado, that, ' 88 past
practice and according to previ ous agreenentsin
effect,’ he had protected emergency calls and work
at Sedalia Station.

(3) Rio Grande bulletins a few months earlier
awar di ngt he temporary position of Operator-Sedalia
to a Rio Grande employe.”

The Organization also concedes tbat Sedalia no longer exists as
8 station; but it maintains, on the basis of the aforementioned cilrcumstances
and the Joint-Line timetable, that the basic principle established by the al -
| eged - 8t1ll controls.

The Board concludes On t he record made t hat the Organization has
not met the bur den of proving by clear and convi nci ng evi dence t he existence
O t he agreement on which its Cl ai Mi S founded. That burden is especially
heavy where, as here, the agreement sought to be proven would vary substan-
tirlly thetermsof al ong- est abl i shedunderlying arrangement.

While we consider the wire Seat byt he Rio Grande Superintendent
to be material to t he Organizational claim, we cannot regard that statement
8S sufficient in itself to establish theeXl St ence of the particular agree-
ment &s specified by the Organization. Nor can we fi Nd in that statement,
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or inthe other eircumstances, convincing evi dence of a course of conduct
over theyear S clearly demonstrating that thepart| €S acknowledged and
accepted Telegrapher's work for the entire operationinthe areaas pro-
t ect ed exclusively f Or Rio Grande employes.

Accordingly, t he Board nust conclude on the record as a whol e
that the organization has not shown that the R 0 G ande vi ol ated t he scope
provisions Of its agreenent with the Tel egraphers by permitting the assign-
ment Of a Santa ¥e employe t0 the work in question.

The elaim will bedeni ed.

FINDINGS: | Che Third Division of t he Adjusiment Board, upon the whole record
and 8ll the evidence, finds and holds:

That the parties waived cral hearing;

That the Carrier and the Employes i NVOl ved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Actas approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over t he di sput e involved herein;and

That { & Agreement Was not violated,
A WA RD

Claim deni ed.

RATTONAL RATLROAD ADJUSTMENT BOARD
By Ordex ofThird Di Vi SiON

ATTEST: Acti ng Executive Secretary
National Railromd Adjustment Board

/ Rosemarie Erasche- trative Assistant

Dated at Chicago, Illinois, this 28t h day of Februery 1983.



