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NA!aoNAL RAILROAD ADJVS’IMENT  mARD
Award Number 24177

TBIRD DIVlSION Docket Nuder 1x-24013

IaaKlBlls,Rereree

~~;~cdof Railway,  Airline and Steamship Clerks,

PARTIzsTODBPUTE:(
Randlers, Erprcss and station RTip1oyes

(The Denver 8mi Rio Grade Western Axilrcad CXmrpmy

STATB4RRT OF CLAIM: Claim of the System Camittee of the Brotherhood
(GL+k&) that:

(1) Cbrrier violated Rule 1 and other related Rules of the
current Telegraphers Agreement; Fit&3 1 ad ofiher relaw Fbles of the
current Clerk’s Agreemsnt; thaMemareldrmofAgrcemcntsignedDeceapber17,
1974 and, tie l4smorandum  of Agresment signed December 22, 1976 when it failed
tobulletin 8p0~lti0n8tSed8li8,  CM.ifomia,and/orpermitt&theA!RLST
FWlwaytomenlhe  positiontith~.LoaNava  andAT&SPeqloyesbegiming
September24,lyi'g.

(2) CU-rier Sh8llnOWbe  rWd.red to cc?npens8teMr.S.  R. V8n
Schmrtzthe  differencebetweenthe rate ofpayhereceived'vorkingat  Denver
North l&z-d on clericalpositioasnd the smountthatwouldhfivebeenpaidsn
operatoronstra~ttimahowaardanyapcrtimehwrsthstwctreworkedby
Mr. Nam as well se any meal periods beginning September 24,19'79and con-
taming until correded.

OPmON OF EQARD: Ihe fLain  8mg8S  that t h e  D e n v e r  8d Rio Grande WestXSII

Raik‘osd Cuup8nyriola~the  Scope Rule ofthe Telegrapherls

lbe claimedvfolation  ameerns 8 joint line mswti, ineffect
since 8bout191~;bywhich  tha previouslyexistiq  tracka& of each of the
carriers was combined to fom 8 two-tmckmsin~line  for their joint use, One
q~en3tedNorthbouuia1~LtheotherSouthbourbi.  SoWr soi13  hereminent,
each CaTierhas  colltinueato aln8?dlK4illt8in  its original'tm~ga.

This dispute arose when the Atchison, Topeka and Santa Fe FULrad
cmp3nypl.aceait.s  employs 8t8 facility in tie vicinity of the Sedaua station
to prP~tele~pher'S~weffkwhi.le  8 &3&a  Fe Geag~88  laJrlns+l  fOr Sab8
FeOn8s8nt8Fe-OuIleatrack.
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T h e  ~e~nizatioa  assert4  t h a t  i t s  clsim i s  support&  by
p e t  h i s t o r y . ~re~eprincipa~onsllallcgeds~emeat86serb
edly~inthcl~'sbc~eaenthctvoaulisrsalrdthcfarmvOTda
or Adlro8d Telemphers (now BRAC). zbst 8gX-WIWllt, it 8t?.ScrtS, tS-
tablished b&&i888  8 RiOt;rsrde  StatiOn8~¶ Etipulatsdthat8 Rio
mude eW=oye vou3.d 1189 any telegrapher positionvithin station limits
or ckd8u8. lb @xd8r denies that Imy such agreement was ever mde
or historic8lly rec.

Thc(h~~stlonconctdcsthstitbsskenrrnsbLetolo~aec
andproanw tbcagreenwt. Tt coaten&, however, t&&the fact of
the existenw or the agrewent is c&early establIshed by the rolloukrg
llaUsputmi circunst4aces:

(1) Adre seat by the Rio Grade Superintendent
tOtiles8at8Fesupsrlnteaaent8tthastartOrtheais-
put&work, stew:

"BssedoaorgaaisatiollalcoatrsctwithTele-
&r8pher~,Sedali8,  C0lCW8d0iS 8 DRXStation  to
bem3nasdbyaD~e&Oy'C.  k1ydb3imfilCdWill
beb1lledbackagains+.ATSW:

(2) The Witten  Stskmeat Of 8 ItiO Grssde Seat
headquartered 8t LittletOIl,  COkZ'8d0,  thrrt, '88 @St
practiw and aca to previous agreements in
effect,' hehedprotectedemergeacyuxllsandvork
8t seda,i8 st8tiOL

(3) RioGr8adebuU.etinsa  fewm0athse8rlier
awarding the t.mp0mryp0siti0a0r  0per8tOr-SedaU.8
toaRioGrandeemploye.*

The ~@aiZ8tiOa8~0  COncedeS th8tSeda~ DO lO~l@Z-exiStS 8s
8 st&ioa;butitrmiatains,  ontbebssis  0rthe &Uremsntiond  circmstances
ani theJoint-Liaetimetable,thatthe  basicprindple establishcdbythe  al-
l e g e d -  stillcoatrols.

The Bosrd.  concludes on the record made that tG 0rgmis8tion has
notmetthe burden of provingby cle.Sr and convincing evidence the existence
Or the sgreementonwhichits  claim is feuded. Thatburdeais  especielly
he8V,'vhW,SS here,the 8@WIWItSOU&ttOba~Vould.~Substsn-
tiallyttae term8 of8 long-established underlyingarrangarpant.

Whilewe considerthewire  seatbythe ItloGraade Supedatedeat
tobe ra3terialto the Organimtioaal  claim,we cant&. regedthatstataaent
8s sufficieatiait5elftoestabllshthe  existence orthe pwticul8r8gree-
nentas specifiedbythe Orgsnizatim.  Aor anwe find 5.a thstststement,
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or in the other circrrmstances, condncing evidence of a course  of conduct
mrthe years clearlyderaanstratingthatthe  parties acknowledgedand
acaptedTelegapher'sworkfarthe  entire opemtion in the area as pro-
tected exclusively for MO Grande employes.

Accordingly, the Board must conclude on the record as a whole
that the Grganlzationhas  notshownthatthe  Rio Grande violated the scope
pxvxisions of its agreement with the Telegraphers by pemitting the assign-
mznt of a Santa W employe to the work in question.

The cl~imwillbe  denied.

Fl?lDINGS: !Che ThirdMvisionof the Adjustnent  Bcerd, upon thewhole record
andalltheevidence,findsardholds:

Thatthepmtieswaivedorelheadng;

lb&the Qsrrierandthe I3nployes involved inthisdisputeare
respectlve4 QxrrierandRnployeswithintherceaningofthe  I(ailwayL%bor
Act, as approved June 21, 1934;

That this Division of the Aajusiment  Board has jurisdiction
over the dispute involvedherein;  and

T%at t&e Agreemat was not tiol~tsd.

A W A R D

clfdm denied.

KWPIOFUL BAnRoAD liDJam BOARD
By &der of ThFrd Division

AlTEST: Acting lkecuticra Secretmy
mtim Ihrilrcaa lrajustment Bawd

DBted at Chicago,  DUois, thie 28th day of Febz%?.ry 1983.


