RATIONAL RAILROAD ADJUSTMENT BOARD
Avard Number 24181
TaIRD Dl VI SI ON Docket Humber CL-23897

Robert B, Peterson, Referee
Brot herhood of Railway, Airlineand Steanship derks,

Frei ght Handlers, Express and Station Employes
PARTIES TO DISPUTE:

(The Atchison, Topeka ad Sant a Fe Railway Conpany

STATEMENTCF CLAI M Claim of the System Committee of the Brotherhood
(GL~9348) that:

_ (a)Carrier violated the O erks* Agreement at Argentine, Xansas,
when it renoved Le Ee Stinnett from i tS service asaresult of investigation
hel d on January 17, 1980.

_ (b) L. B, Stinnett shal | now be reinstated to Carrier service with
al | ri ght s unimpaired and compensated for al | monetary losssufferedon his
rate Cerk position at Argentine as a result of being removedfrom service,

(C) In addition tO the monies claimed, L, E. Stinnett shall now
recelve ten per cent (10%) interest on monies cl ai med, suchinterestto be
compounded ON each and every pay peri od from January 17, 1980 forward f or
the period of time Claiment £s held out of servi ce (40 hours perweek).

OPINION OF BOARD: The basic facts in this case are NOt 1in dispute. Cl ai mant
was working asaRate Cl erk in Carrier'sStati on Depart ment
when he became engaged in an argument with afel | owenpl oys coneerningt he use
of a company telephons which they shared, The argument came to be of such
intensity that 1t attracted the attention ofCarri erofficialsseveral of fices
renoved from the seemof t he controversy, and brought the work of other
enpl oyee in the immediate vicinity to a standstill, When a supervisor Of
t he di sput ant s attempted to intervene and havethem go back to work, Claimant
continued his harangue, telling the SupervVvi SOr: "Bdsesyou don' t know what's
going on you have been on vacation, you go back and sit down." When the super-
visor's continuing efforta proved unsuccessful in having the Cl ai nant return
to work, it WaS necessary f or the supervi sor to bring Claimant to the Manager,
and thento the of fice of the Regional D redorofthe Revising Department in
further attemptaat calmngthedaimnt. Al thoughdiscussionsbetweent he
Claimant (in the company of a Brotherhood representative) and the Several
Carriersupervisors and officials did notsignificantly alter hisaftit ude,
Claimant wasper m tt edto return to work. A short time after being back at
work,and when the supervisor who had first attenpted to ealm the O ai mant
was returning to his desk, Claimant approached him apd made threatening re-
marks to him, stating, according t O t he supervisor:
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_ "Lloyd come up to me and he says Ei he says I an
goi ng to beat the (expletive del eted) out of you. 1%
going to catch you either in the parking | ot or scmewhere

else andhe sai d I've had bi gger guys than you,"

The Claimant does not deny baving made such remarks t 0 t he supervisor,
but refers to themas *an fdle threat.” The supervisor d4d not consi der the
remarks to De merely an i dl € threat. He promptly reported them to his superiors,
and at the formal hearing also testified to having received threatening telephome
ecalls the next evening while at home, a2 matter which he had likewise immedistely
reported to bis supervisor and the local police, It was t he supervisor®s
cont ent i onClaimant had made thecal | Sto hishome, asserting he recognized
Claimant's voice from past conversations with him Over the telephone and recog-
nized t he threats bei ng voi ced assimtlar t 0 that which Claimant had initially
expressed to him at theffice. A witness to theof fi Ce threat also did not
consider { he remarks to represent an 1dle t hreat. When asked at the hearing
whet her Claimant's remarks were not more the su?posedly acceptable vernmacular
O “yard of fi ce talk,” or nore In the nature of “ajoke,” t he witness replied:
“Not really, not in that kind of tome...I believe there was more than that in
M. Stinnett's voice because he was upset.' Further,. that Claimant is a volatile
person | S demonstrated by his own testimony at the hearing. In this regard, we
have taken specisl note oft he following colloquy, with the initial gquestion
being asked by the hearing officer:

“Qs Mr. Stinnett, if you bad the whole thing to do over do
you think it could have been r esol ved at youwr desk On
t he initial approach of Mr. Warkentinet

A Now I think it can after all this come about.
Actg. SUPt . Wells = Mr. Clark?

REFRESENTATIVE J. R. (LARK QUESTIONS RATE CLERK
L. E. STINRETT:

Q Mr. Stinnett, I would like to explore your mnsver to the
last question just a little bit. YOU Say now you think the
thing eould have been resolved since it all came 'out. Was
your purpose or do you think that now everyone concerned
would take alitt|e different approach,|sthisyour...

(M. Carkis interrupted.)

A. No. Wth e it was the attitude that sometime I can come
to work and be in a fantastic mood and can work an hour or an
hour amd s half and someone can really Spoil. |t for ne and
blow my Whol e day. |t really can.'
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The above facts and circumstances notwithstanding, it 18 the
Brotherhood's position that certain procedwral errors comitted by t he Care
rier cal | forthe cl ai mto be allowed. | { maintains the notice Of investi-
gation did not advise Claimant of the precise mature of the charge 1odged
against him; t he Claimant was denied a fair and impartial hearing; and, by
calling t he Brotherhood representative who had been at the office neting
as a witness f or t he Carrier, t he Carrier had prevented Claimant from ha
t he representative 0f hi S choice represent him at t he formel hearing. I'n
addition, the Brotherhood alleges the discipline administered was Nnot
reasonably related to { he cireumstances involved and was 0 harsh and cruel
as t 0 amount to a gr 0SS breach of mamagerial discretion.

A careful examination Of the vol um nous record failst 0 support
t hecont ent i orclaimant bad not been afforded his fundamentsl rightst 0 due
process. The hearing notice was specifically preci Se and clear, |t
properly notified Claimant of the char ge, fully apprising of t he mature and
purpose of the hearing. Arather extensive hesring transeript attests to
carriertsobjectivityinascertainingal | pertinentfacts. [n addition to
testimony of the Claimant and t he second employe who had been engaged in
the initial ar gunent, there istestinony of nine witnesses Who had teen
cal | ed either by tne Carrier or the Brotherhood. Wearesati sfied from
Our reading Of the transcript that the hearing was conduct ed fairly and im-
pertially, and that Claimant had hi S representative Were affordedevery ope
portunity t 0 present evidence and to examine and cross-examine each of the
Wi t nesses.

In respect ix the protest C ai mant had been denied benefit of a
Brotherhood representative Of hi S cheoice, the applicable r ul € provides only
that at an investigation an employe “may be assisted by his duly acceredited
representatives.” |t 0SS not stipulate a representative Of hi S first choice,
nor may the contract be SO interpreted to mean or imply such right. Furt her,
aS concerns Carrier'saction incalling as a witness at the hearing, t he
representative WO Claimant alleges was hi S first choice Of arepresentative
to represent him at the formal hearing, we believe that Carrier had acted in
a proper manner. This sentative had been present at the joint meeting
in Carrier's office, and had, accordingt O testimony of other witnesses, t 0l d
Claimant at the meetlng that he should follow instructions and not quarrel or
be argmmentative W t h ot her employes. Under the circunstances, we fail to
comprehend the basis f Or the Brotherhood's argument that Claimant was deni ed
arepresentative of his choice. W saythisinthe further belief that had
the Claimant and t he Brotherhood so desired, the representative could bave
appeared at the hearing as both a witness and t he Claimant's representative,
In any event, a reviewOf t he record doesnot show that Claimant wasdepri ved
of representation, and t he Brotherhood representative who did represent
Qaimant, although he may not have been { he Claimant®s first choice, ful |y
and competently represented Claimant at theheari ng.
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As to the discipline as inposed, there is no doubt Claimant displayed
an insubordinate and hostile attitude towards hi S Supervi sor in threate bim
with bodily harm Purther, by his own testimony, Claimant demonstrates he has
a volative disposition subject { O sudden emotional demonstrative SW NQS.
Certainly, under the circumstances of record, it cannot be said that Carrier
was arbi trary or unreasonable in dismissing t he Claimant from its service.

FINDINGS: The Third Division of the Adjustment Board, upon the whole recoxd
and all the evidence, finds and holds: :

That the parties waived cral hesring;

That the Carrier and the Employes involved in this dispute are
regpectively Carrier and Employes Wit i N t he meaning Of the Railway Labor
Ad, as approved June 21, 1934;

That this Division of the Adjust ment Boerd hasj Uri Sdi ction
over t he di sput e involved herein; and

That t he Agreement Was not vioclated.
A WA RD

C ai m deni ed.

NATTOTAL RATLROAD ADTUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroead Adjustment Board




