NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 24198
THIRD DI VI SI ON Docket Number CL- 24040

John B. LaRocco, Referee

Brot herhood of Railway, Airline and Steanmship O erks,
Frei ght Handl ers, Express and Station Employes

PARTIES TO DISPULE:
Norfol k and Western Railway Conpany

STATEMENT OF ctaIM: O aim of the SystemCommittee of the Brotherhood (GL-9403)
that:

1. Carrier violated the Clerk's Rules Agreement at Roanoke, Virginia
when it failed to afford Clerk Garrett F. Hudgins a fair and inpartial investigation.

2. Carrier's action in dismssing Cerk Garrett F. Hudgins fromall
servi ce subsequent to his r-al fromservice of the Norfolk and Western Rail way
Conpany in the capacity of Supervisor-Material on April 28,1980 based on t he sane
al | eged circumstances was Without proper cause and therefore arbitrary, capricious,
unfair and unreasonabl e.

3. Carrier shall now be required to clear the record of the charges
made against Cerk Garrett F. Hudgins, restore himto service and pay himfor
all time lost.

4, Carrier shall pay 15% interest on all conpensation 1ost,'based upon
O erk Hudgi ns' monthly rate of pay on date of dismissal of $1,663.08 plus all
subsequent wage increases until returned to service.

OPINION OF BOARD: Oon April 28,1980, C ai mant occupi ed the position of

Supervisor of Materials at Shaffers Crossing. Om that date,
he purportedly admtted that he had m sappropriated conpany oil and gasoline for
his personal use. The Carrier immediately relieved O aimant of his supervisory
responsibilities. Thereafter, Caimant properly exercised his seniority rights
to claima clerk's position.

By notice dated May 6,1980, the Carrier charged Caimant with taking
one case of motor oil from the Shaffers Crossing Q| House am& taking ten to
twel ve gallons of fuel on ten or twelve occasions fromthe conpany gasoline punp
at Shaffers Crossing Storehouse. Subsequently, on June 9, 1980,the Carrier
discharged Claimant. At the time of his disnmissal, Caimnt had served the
Carrier for twenty-four years.

The Carrier relied exclusively on the testinony of the Regional Manager
of Police Services and the Manager of Audits to support Its contention that
Claimant voluntarily confessed that he had comitted the thefts. According to
the two managers, Claimant confessed to misappropriating company oil and gasoline
while he was answering prelimnary questions before he took a polygraph exam nation
The Carrier argues that since theft and dishonesty are serious offenses, dismssa
s a reasonable penalty in spite of Claimant's clean prior disciplinary record.
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. At the outset, the Organization rai ses three procedural objections.

First, the Oganization submts that the notice of charges was inprecise which
deprived Claimant of a fair Rule 27 hearing. Second, the Organization contends
the Carrier was barred from inposing discipline on Caimant after he had displaced
to a clerk's position wder the principle of double jeopardy because the Carrier
had al ready disciplined Cainmant for exactly the same of fense when itremoved

G ai mant from hi s supervisory position. Third, the Oganisation asserts that
the Carrier had an obligation to procure the presence of the polygraph operator at
éh? Investigation and, by failing to do so, the Carrier prejudiced Caimnt's

ef ense.

On the nerits, the Organizatiom contends that thereis little or no
evidence in the record showing that Cainant msappropriated Carrier property.
According to the Organisation, the two Carrier Officials who were present at
the time of Claimant's alleged adm ssion were unsure of both the questions asked
and Caimant's responses. At the investigation, Oaimnt denied making any
confession. Claimnt testified that he told the two Carrier officials (and the
pol ygraph operator) that he took old, used oil (which was an accepted practice).
Al'so he said that many years ago at another point on the system he filled his
personal auto with company fuel, but only when he had used his car for conpany
busi ness. Thus, the Organization argues that the Carrier msinterpreted and
mischaracterized C ai mant's innocent statenents as an adm ssion of theft. The
Organi zation also enphasizes Claimant's prior record of outstanding service as well
as his honest reputation (which was attested to by several of his fellow workers)
denonstrate that Claimant was an honest enpl oye.

The Carrier shoul ders the burden of proving with substantial evidence
that C ai mant actual | y committed the of fenses. Wile this Board has consistently
ruled.that the hearing officer may properly resolve credibility issues, there must
first be an underlying conflict in the testinony of the witnesses. In this case,
the two Carrier officials offered contradictory accounts of Caimant's purported
adm ssion. The managers were uncertain regarding the time period covered by
Caimnt's remarks as well as whether or not C ainmant was referring t0 new or
old oil. Thus, the alleged adm ssion, standing alone, is insufficient evidence
to show Caimnt commtted the charged offense.

In addition, the Carrier failed to prove that any particular theft
act ual Idy occurred. The record hefore this Board |acks any inventory records or
ot her documentary evidence suggesting that there was an unexpl ai ned shortage of
fuel and oil. Carrier officials were engaged in an ongoi ng Inquiry into possi bl e
| osses (and Claimant assisted in the investigation), but there is no proof that
any | osses were the result of this employe's misappropriation.

Since We are sustaining nmost of the nerits of this claim this Board
need not address any of the procedural objections raised by the Organisation.

Caimant shall be reinstated with his seniority uninpaired and with
back wages. The back pay shall be conputed in accord with Rule 27(d).
The claim for interest is denied.
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FI NDI NGS: The ThirdDivisionof the Adjustnent Board, upon the who& record and

all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this di spute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 193k;

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was viol ated.

A WA RD

Claim sustained in accordance with the Opinion.

. NATIONAL RAITROAD ADJUSTMENT BOARD
By Order of ThirdDivision

Attest:  Acting Executive Secretary
National Railroad Adjustnent Boazrd

Rosemarie Brasch - Adm'ni'strati've Assi'stant .

Dated at Chicago; Illinois, this 14th day of March 1983.



