NATI ONAL RATLROAD ADJUSTMENT BOARD
Award Number 24200
THIRD DI VI SI ON Docket Nunber Mw=2h162

John B. LaRocco, Ref eree

Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE:
Consolidated Rall Corporation
(New Yor k, NewHaven and Hertford Railroad Company)

STATEMENT OF CLAIM: "Claim of the System Coomittee of the Brotherhood that:

(1) The aismissal of Truck Driver G. H. Brunean for ‘alleged unauthor=
jzed sal e of ccmpan:}; property! was without just and sufficient causeandonthe
basi s of unproven charges (SystemDocket No. KH-29).

(2) The claimant Shell nowbe accorded the benefits prescribed in
t he fourth paragraph Of Agreement Rul e 14(D)."

OPINION OF BOARD: Claimant, aboom truckocperator, wasdi Sni ssedfremsService
for allegedly engaging i nthe unaut horized sal e of conpany
property during six nont hs i n 1979.

At the investigation held on Cctober 11, 1979, a Caxrier Police Captain

Save a comprehensive account of hi S investigation into t he unauthorized sal es
of scrap track material. Wil e pursuing atip, the Police Captain examined weight
recei ptsat Metal Recycl i ng Company and hedi scover ed that Claimant had delivered
fourteen or fifteen loeds of scrap metal to Metal Recycling Compeny during &

eri od from April 27, 1979 toSeptember 22, 1979. According to records prodded
y the manager ofMet al Recycling Company, Claimant recei ved about SiXx thousand
dollars in cash for delivering one hundred seventy eight thousand pounds of scrap
metal . Though he admitted making the fifteen deliveries to the scrap dealer,
Claimant testifiedthat hetenderedt he proceeds from all the cash sales to the
Assi st ant Track Supervisor (one of Claimant'ssuperiors). Claimant al So stated
that the Asaistant Track Supervisor instructed him todel i ver t hemetal to 2
scrap dealer. Claimant's ot her supervisor Stated that he neveraut horized tne
removal of scrap mete.l fromthe Carrier*s possession. The Assistant Track
Supervisor denied receiving any cash from Claimant except for a delivery Cl aim
ant made on Septenber 21, 1979

The Organization's primary argument is t hat Claimant cannot be blamed
for any violation Of t he Carrier's r ul esbecause he was merelycomplying with
orders issued by his immediatesupervi sor. The Carrier contends that C ai mant
has admtted that he sol d carrier property for cash and he knew or shoul d have
known that the sales were highly improper.

W have carefully revi ewed all t he evidence submitted at the i nvesti -
gation and we conclude the carrier has net its burdenof proof. The weight
receips ad cash di shursement records of Metal Recycling Company show that
Cleimant received cash for delivering Carrier scrapnetal tothe deal er on
NUMErous occasions. Claimant knew he wasacting without proper authority-



Award Numbexr?4. 200 Page 2
Docket Number Mw-24162

While this Board recogni zes' Claimant!smany years of fine service
vi t ht he carrierClaimant comeitted an egreglous Vi 0l ati ON not just once but
fourteen or fifteen times, The Caxrier trusts its employes to protect its
property. Cleimant flagrantly breached his obligations t O t he Carrier when he
continuousl y sol dt he serap metal, without proper authority.Thus, we O not
£ind any justification f or reduci ng the assessed di scipli ne.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:
That the parties waived oral hearing;
~That the Carrier ard the Employes involved in this di Spute are
respectivel ycarrier and Fmployes within the meaning of theRailway Labor
Act,as approved Jume 21, 193k;

_ That this Diviston of the Adjustment Board has jurisdiction over
t he di sput e involved herein; and

That t he Agreement vas vi ol at ed.
AWARD

Claim denied.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ActingExecutive Secretary
Nat | onal Railroed Adjustment B

strative Assistant

Dated at Chicmgo, Illinois, this 14t h day of March 1983.




