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John Be LaRocco, Referee

IBrotherhood ofMaintenance  ofwaymloyes
PARTIEsTODISPUTE:

consolaatea FEXL corparatioll
(New York, New HavenandHartfordRailroad company)

smm OF UAIM: "Qaimofthe  Systafhmittee oftheBrotherhoodthat:

(1) The d.tsmissalof!hmkDriverG.  R.Bruneaufor  'allegedunauthor-
ized sale of ccmpsnyaoperty'vaswithoutjustalld  sufficient cause and on the
basis of mpruven charges (System Docket No. NH+).

(2) Ihe cldmsnt shell now be accorded the benefits prescribed in
the fourth puapaph  of Agreement Rule 14(D)."

OPXtON  OF BOAFD:

property during six

Claimant,a boomtruck operator,was  dismissed from service
forallegedlyengagirg  in the unauthorized sale of company
months in lgT9.

At the investigation held on October ll, 1979, a r3z-rie.r  Police captsin
Save a ccmprehensive accountofhis investigationinto  the unauthorized  sales
ofscrsptrackmateria-& While pursuinga tip, the Police Captain exwinedweight
receipts atMetal Recycling Cuupanyandhe  discovered thatCl.aiu!anthaddelivered
fo~enarfiitcenloedsofscrclpmetaltoMetslRecycling~~durLnga
period frauApril27,19-f~to  September22,1~9. According to records prodded
by the nanager of Metal Recycling Oompsny,  Claimsnt received about six thousad
dollarsin~shfordellverixrgonahundredsepe~eightthousald~sofscrap
metal. Though he admitt& maidng the fifteen deliveries to the scrap dealer,
Claimant testified t&&he tendered the proceeZs fromallthe  cash salestothe
Assistant psck superv-.tsor  (one of claimant's superiors). Olaimast also stated
thattheAssistantTrackSupe.misarinstructedhiznto  deliver the metaltoa
scrap dealer. Claimant*8 other supemisor stated that he never authorized the
removal of scrap mete.1 from the &rrler's possession. The Assistant Track
SupenrLsor deniedreceivingany eashfrom Clalmantexceptfor  a delivery Claim-
ant made on September 21, lflg.

The &@zation*s prinraryargumentis  that ClaiElantcannotbeblamed
foranyviolation of the Oarrierls rulesbecause hewas merely complylng~ith
orders issued by his imediate supervisor. The Qvrier contends that Claimant
has admitted that he sold Wrier property for cash and he knew or should have
known that the sales were highly improper.

We have cwefuJ3.y reviewed all the evidence suhnitted at the investi-
gation and we conclude the tier has met its burden of m. !Che Weight

receipts ad cash disbursement records ofMetal Recycling mny show that
Olaimantreceioed  anshfordelivering  C%rrier scrapmetalto the dealer on
numerous occasions. Olaimantknew  hewas adingwithout  proper authority-
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While this Soard recognizes' CLaimantls many years of fins sdce
vith the carrier,  Clainmntcommittedanegregious violation notjustoncebut
fourteenorfifteentimes. The Qvrier trusts its employes to protect its
P=P=+Y* Qajmnt~tlybreach~his  obllegtions to the Ckrrierwhenhe
continuously sold the saapmets.l.withoutproperauthority.  Purrr,we  do not
fimi any jueldfication  for reducing tha assessed discipline.

FmIKG3: The ThMDivisionof  theAdjusIznemtBo&rd,  uponthewhole recod
andalltheeddence,fimissndholds:

Thatthepartieswaivedoralhe.xring;

That the tXrrierandthe R~~ployesinvolved  inthis dispute are
respectively C3rrierand&aployeswithintheme8ningofthe  milwayLabor
Act, as approved Juue 21, 1934;

That this Ditision of the Adjustment Board has jurisdiction over
the dispute involvedhereiqarxl

!&at the Agmemsnt vas violated.

A W A R D .
claim denied.

NATIONAL R+mlmAD m1MwT BoAm
By Order of Third Division

ATZEST: Acting Executive Seaetaxy
National ISclPcd AajustmntBoard

.

Detea at Ckkago, Rlinois,  this 14th say of March


