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John B. LaRocco, Referee

(Broth~hocd of Maintenance of Way &ptiYes
PARTIESV3DISPFll&(

(coasoliaataa  Rail corp~tiou
(NevYork,  NevHavenandHsrtfordRailroaa  ComEsng)

STA!IEXESTQIFGzAsM: "OlaZm of the System Committee oftheBrotherhocdthat:

‘unauthm;lJ  ~Llpal of !cnlck Drimr James A. Oliver for alleged
- PropefiY', ‘allegedtiolation  ofRule E'

and for *aUegedviolation of Rule L'waswithoutjustaud  sufficient cfme
ana on tie basis of unproven darges (srstem Docket m-33).

(2) !CruckDriverJeae~  A. Oliver shallnowbe alluwedthebenefits
prescribed in Agreement Rule-l&(a).

OPINION CW BQARD: On October 18, 1979, the carrier held an imestigation
pursuanttoproIm  ncrticetodetenrdne  if Claimmt,aboom

truck&& atMiddlebaro,Massechusetta,hadengagtdinthe  uzauthorlzedre-
movalof scxapm&alfromthe  cBtTierlspropertY. Clabantdianotatteoithe~
iLm?stigation. On October 31, 1.979, the Carrier dismissed CJfdmnt from service.

At the October 18,1~9hearing,a  CarrierPo&ze  Officer gave a de-
tailed rarmtive
1779 and odober

report of an investigation he conducted between September 27,
10, 1979. The Police Officer first exam&ed the weight receipts

of a swpmetal dealer (Metal Pzcycling Ccnnprmy)anddiscovered  thata Can-ier
truck with Msssachusetts Registration No. I26667 haa delivered scrap metalto
the dealer on August 28sna 31, 1979. The &al.erbadpurchsse&a  totalof
20,600 pound3 of scrap steel. Thereafter, the Pollcs Gfficerretiewedthe  Cm-
rier's reckds which showed that C%imnt had been assigned to operste a Car-
rier truck besring Massachusetts Registration No. C&667 on August 28 and 31,
1979. When questioned by the police officer, Claimant was not certain which
truckhe drove onAugust 28and 31 but Claimantconfimedthathis  signature
appeared on two gasotie credit cmd receipts dated August 28 and 31. The
credit cardreceipts demonstrated that Claimant purchased fuel for a vehicle
with Massachusetts Registration No. (26667. During the questioning, Claimant
specifically denied that he had removed scrap metal from Cxrrier property and
further attestedthathe  hadneverheard  ofXetalRecycl.ing  ComEany. The
Track Sup&sor at ,ELddleboro  testified that on August 28 and 31, 1979, Claim-
ant was assigned to assist the track gang which WBS chxmgiug crossings. In
the process of repairing the crossings, the gang aould have generated a substan-
tialamomtof  track scrap mterial. Also, the supervisor expressly stated that
he h&d never given Claimant permission to sell scrap metal. On September 10, 1.979,
the Gamier Police Officer participded  In Claimant's srrest for larceny. Sub-
sequently, the Mstrlct Attorney for the Comonwealth of Massachusetts dismissed
the criminal charges against Claimant.
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At the start of the October 18, 1979 investigation, the Carrier*8
hearing officer denied the Organisation's request for a postponement. 'Ihe
Orgmization now argues that the Carrier~s failure to grant a postponement
prejudiced Claimantls right to a fair hearing since he was unable to appear
at the investigation. We disagree. In this particul#  case, the record dis-
closes that the C%-rier provided Clednantwith  an opportuuity  ta reopen the
hearingprocessbefore it imposedanydiscipline but Claimantvolmterily
elected to stand ou the record compiled at the October 18, 199 investigation.

On the merits, the Organisation asserts that since the crimiml
charges  against Claim&were dropped, the Carrier must also exonerate C&&n-
ant. In addition, the Organization avers that the Gamier has not met its
burden of proving that Claimantcomdtted  the charged offensebecause no
personactuallyobservea Claimantremove  scrapmetalfrom Carrierpro~y.
On the other hand, the Caxrier contends it preselrted substantial, credible
ev-ldence proving that Cldaantdiaremove scrapmetaifro~~the m-rierls
possession and delivered the material to the scrap dealer on August 28 and
31, 199. The CLrrier urges this Board to disregard the dismissal of
crininalcharges  against Claimantsincethe  argmentwas  notraisedduriug
the handling of the claim on the property.

After carefully retiewing the record including the exhibits pre-
sented at the October 1.8, 1979 investigation, we conclude that the Gamier has
met its burden of proving, with substsntial  evidence, that Cdmant removed
scrapmetalfrom Ovrier propertywithout permission. TheMetal Recycling
Companyweighttickets,  Carriertime  records and gasoline creditcardreceipts
conclusive4  show thatbn August 28ad W,lyi'g) Claimantwas  operating a
truck bearing Massachusetts  Registration No. (26667, that the truck delivered
scrap metal to the saap dealer and that the scrap had been removed fran &rrier
PropeW. The District Attorney18 decision not to prosecute Claimant is un-
related to the issue before this Boerd. We have mede an independent aetermioa-
tion from the record before us that there is substantial evidence that C'lalnant
ccmdttfd a serious violation of Carrier rules.

FINDLtXS: The Third Division of the Adjustment Board, upon the whole record
andallthe evidence, finds andholds:

That the partieswaivedoralhearlng;

lhat the Cmrier and the Enployes involved in this dispute are
respectively Carrier and Ehqloyes within the meaning of the Railwsy Labor
Act, as approved June 21, 1934;

That this DivIsionof theAd,justmentBoerdhas jurisdiction over
the dispute involved herein; and

That the Agreement was not violated.
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claim aeniea.

NATIONALRAILROADAATUSZMENTBOARD
By (wcr of Third Division

A+lT!FST: Acting Executive Secretary
National~ilmad AdjustmentBoard

Dstea at micago, Illinois, this 14th day of W&I 1983.
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