NATIORAL RAJLROAD ADJUSTMENT BOARD

swerd Number 24201
TRIRD DI VI S| ON Docket Number MW-2417¢

John B. LaRoceo, Ref eree

(Brotherhood of Mhi nt enance of Wiy Bmployes
PARTIES TO DISPUTE: (

(Conselidated Rai | Corparation
(New York, New Haver and Hartford Railroad Company)

STATEMENT OF CLAIM: "Claim of the SystemConm ttee of the Brotherhood that:

(1) The dismissal of Truck Driver Janmes A Oiver for alleged
‘unauthorized removal of compeny property', 'alleged violation of Rule E!
and f or 'alleged violation Of Rul e L' was without just and SUffi Ci ent cause
and ON tae basis of unproven charges (System Docket XH=-33).

- (2) Truck Driver Jemes A. O iver shall now be allowed the benefits
prescri bedinAgreenment Rule 14(3)."

OPI Nl ON CF B0ARD: Om Cctober 18, 1979, the carrier held an investigation

) pursuant to proper notice to determine if Claiment, a boom
truck driver at Middieboro, Massachusetis, had engaged in the umauthorized re-
moval of scrap metal from the Carrier's property. Claimant did not attend the -
investigation. Om COctober 31, 1979, t he Carrier di Sm ssed Claimant from SErvice.

At the Cctober 18, 1979 hearing, a Carrier Police Officer gave a de-
tailed marrative report of an investi &at 1on he conducted between September 27,
1979 and October 10, 1979. The Police Oficer first examined the weight receipts
of a scrap metal dealer (Metal Pecycling Company) and discovered that a Carrier
truck wi t h Massachusetts RegilstrationNO. C26667 had delivered scrap metal to
t he dealer on August 28 and 31, 1979. The dealer had purchased a total of
20,600 pownds of scrap steel. TTwereafter, t he Police Officer reviewed the Care
rier's records Whi ch showed that Claimant had been assi gned to operste a Car-
riertruck vearing Massachusetts Registration No. 6667 on August 28 and 31,
1979. When questioned by the police officer, Claimant was not certain which
truck he drove on August 28 and 31 but Claimant confirmed that his Signature
appear ed on two gasoline credit eard recei pts dated August 28 and 31. The
credit card receipts denonstrated that C aimant purchased fuel fora vehicle
with Massachusetts Regl stration No. C26667. DunnP the questioning, C aimant
specifically denied that he had removed scrap metal from carrier property and
further attested that he bad never heard of Metal Recycling Compeny. The
Track Supervisor at Middleboro testified that on August 28 and 31, 1979, Claim-
ant was assigned to assist the trackgang whi ch was changing Crossings. In
the process of repairing the crossings, the gang would have generated a substan-
tlal amount oftrack Scrap material. A S0, the supervisor exggessl y stated that
he had never gf|_ven G aimant permssion to sell scrap metal. Sept enber 10, 1979,
t he Caxzier Pol i ce OFficer participated in Cl ai mant's arrest for |arceny. Sub-
sequently, the Distriet Attorney fort he Commonwealth Of Massachusetts di sm ssed
t he exdminal char ges against O ai mant.
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. At the start of the Cctober 18, 1979 investigation, the carriert's
hearing officer denied the organization's request for a postponement. The
Orgenization NOW ar gues that the carrier*sfailure to grant apostponenent
prej udi ced Claimant's right to a fair hearing since he was unable to appear
at the investigation. W disagree. In this particularcase, the record dis-
cl oses t hat t he carrier provi ded Claimant with an opportunity to r eopenthe
hearing process before i { imposed any discipline bUl Claimant voluntarily
elected to stand on the record conpiled at the Cctober 18, 1979 investigation.

Onthe nerits, the organtzation asserts that since the eriminal
charges agai NSt Claimant were dropped, the carrier must al so exoner at e Claim=
ant. In addition, the Organization avers thatthe Caryier has not nmet its
burden of proving that Claimant committed t he charged of f ensebecause no
person actually observed Claimant remove scrap metal from Carrier prog_erty.
On the other hand, the carrier contends it presemted Substantial, credible
evidence pr t hat Claimant did remove scrap metal from the Carrier's
possession and delivered the material to the scrap deal er on August 28 and
31, 1979« The Caxrier urges this Board to disregard the dismssal of
criminal charges agal NSt Claimant since the argument was not raised during
the handling of the claimon the property.

After carefully reviewing the record including the exhibits pre-
sented at the Cctober 18, 1979 investigation, we conclude that the carrier has
met its burden of proving, W t h substantial evi dence, that claimant renoved
scrapmet al f r omGarrier propertyw thout perm ssi on. The Metal Recycling
Company weight tickets,Carrier timer ecor dS and gasol i Ne credit card receipts
conclusively Show that on Au%gslt 28 and 31, 1979) Claimant was Operating a
truck bearing Massachusetts Registration \D. C26667, that the truck delivered
scrap Metal to the serap dealer and that the scrap had been renoved from Carrier
property. The District Attorney'sdeci Sion nottoprosecute Cl ai mant isun-
related to the issue before this Boerd. We have made an i ndependent determina-
tion fromthe record before us that there is substantial evidence that Claimant
comnitted a Serious violation of Carrier rules.

FINDIMGS: The Third Division of the Adjustment Board, upon the whol e record
- and all theevi dence, finds and holds:
That t he parties waived oral hearing:
~ That t he Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes W t hi n t he neani ng oft he Railway Labor
Act, as approved June 21, 1934;

. That thi s Division of the Adjustment Board has] Uri sdictionover
the dispute involved herein; and

That the Agreement was not violated.
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AWARD

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST: Acting Executive Secretary
National Railrcad Adjustment Board

Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, t hi S 14th day of March 1983.



