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Irwin M. Lieberman, Referee

(Brotherhood of MaFotensnct of Way Buployes
PARTIESTODISPWI%:(

(Detroit, Toledo and Ironton Ralrald compen;v

STATJWHL! OF CCAIM: "Clalmofthe System Comlttse oftheBrotherhoodthat:

(1) Tbc suspension of shty (60) days imposed upon Raclnmn
B. C.Knlghtforalleged  lnsubordlnatlonaui  for alleged use of foul and
abuaivslanguage  onMay a, 1979waswithoutjustalld  sufflcientc8use  an3
in vlolatlon of the Agreement.

(2) !Rw&mnB. C. Khi
prescribed In Agreemart Rule ?$!(a

OPINION OF BOARD: (YZbbaant herein ms assessed a sixty day suspension fol-
lowing an hveetlgatlon  in which he was charged with in-

subordlnationand  usiagprofnnltyaddressedtohls  supervisor.  The record
indlcstesthathehsdbeenremoved fromservicaaJldtoldhewas  %.red"on
thedsyorthe in&n% - .

‘Ihe transcrlpt of the lnvestlgatlon reveals that the entire incident
coveredappro%matelytwo  sentences iromeachofthe twopartlclp0ntsardthat
Qainrrntdid~uee~~ty(sdmittcdbyhim)~tbatheEhargedthe
supervisor also with using lmpoper lmgusge. The latter charge  Is unsub-
stantiatedbythe ezvldsnce.

PetItloner raises a serious  procedurdl issue with respect to the
role of the hearing officer: that Clalnant was not afforded a fair imestl-
~tioninvlcwoitha~uplcrolas~thahaarFngoffl~ss~glngoffi~,
EollductingofPiccr BIvlalsoassess~thediscipline.  Thlsiasuehasbeendls-
posed of ln ~UWZOW prior declslons of this Board. It is well established, in
spite of the virtual impoeslbiUtyof tatalimpartialitybyany avrier Officer
actlngas aheeiring officer inadisdpllrrsrpinvestl~tion,  thatthtmultiple
roles aaaplalwd ofherelnare  notprohlbltsdbytie  Agreement. It is only
when a hearing officer acts as a witness as well as the ofher obvious roles
thatithas been found to constitute a deprivation of due process to the em-
ploys being investigated.

Aoarcftll~uatlonoftherecordhaain~cetesccrtcrinimpro-
p-ietles ontbeprtofthc snpa~Morlnvolved  inthe lncldent.  Flrst,he
had no authority to "firc' the Qfiimnt prior to an investigation. Secondly,
his very removalofthe ~~tAvrmserPiccdocsnotappeartobevarrsntcd
by the mture of the lnfxaction: lt d.ld not constitute a major offense, as
theBoardviews it. Ths recordalso reveals that the insubcdlnatlondid not
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involve an outright refusal to work but in essence was a verbs1 coufrontation
between the supervlsor and Claimnt. It is notedthatthe directfirstline
supervisor did not allege that the men (Including  Claimant) had refused to
work. Nevertheless, the profanity used by Claimant and his verbs1 attack
on the e~sorwas clearlyeticedbythe  testimonyand  cannotbe condoned.
TheBoard concludes  Uyrtalthough  Claimantwas  guiltyaIlddisclpUuewas  ap-
propriate, upder all the circmstances  imilcat-sd supra, the measure ofdisci-
plinewas too severe for the infraction. Thue, the dlsclpUne  must be termed
arbitraryandwillbe  reduced toa tMrt.y-daysuspenslon. Claimant will be
made whole far all losses sustained in excess of thirty days.

FINDmGS: !llhe Third Division of the Adjustment Board, upon the whole record
andallthc evidence, fidsanl.holds:

l%atthepartieswaivedoralhearing;

That the Carrierand  the Ehployes involved in this dispute are
respectively C&rierad&ployeswithinthe  meaning of the IhrilwayLabor
Act, as approved Juue 21, 19%;

That this Division of the AdjustmntEumihas  jurisdiction
overt-he dispute ipvolvedhereinand

.
That the disciplinewas  arbitrary and excessi~~~.
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Clab sustained In acoordane with the Opinion.

NAnoNAL RAImoAn Arms-
By (hder of Thini Division

BOARD

AlTFST: Acting Eo?cutive Secretsry i,
Xstional%U.madAdjus~ent.B4xrd

Dated at &icago, Illinois,  this 14th day of March 1983.


