NATTONAL RATLROAD ADJUSTMENT BOARD
Award Number 24207
TaIRD DI VI SI ON Docket Number MV=-2k099
Trwin M. Li eberman, Referee

Br ot her hood of Maintenance of Wiy Employes

PARTTES TO DISPUTE: ,
Detroit, Tol edo and Ironton Railroed Company

STATEMENT OF CLAIM: "Claim of the SySt emCommittee of the Brotherhood that:

(1) T™e suspension of sixty (60) days i nPosed upon Trackman
B. C. Knight for alleged insubordination and f Or al [ eged use of foul and
abusive la on May A, 1979 was without just and sufficient cause and
I N viclation Of the Agreenent.

, d(2) Trackman B, C. ¥night shall now be allowed the benefits
prescribed | n Agreement Rul & 3k(e).”

CPI NI ON_OF BOARD: Claimant herein was assessed a sixty day suspension fol -
| owi ng an investigation in which he was charged with in-
subordination and using profanity addressed to his superviser. The record
indicates that he had been removed from service and told he was "fired"” on
the day of the incident. .

The transcript Of the investigation reveal s that theentireinci dent
covered approximately twosSent ences from each of thetwo participants and that
Claimant did indeed use profanity (admitted by him) and that he charged the
supervi sor al so wi t h using improper language. The | atter charge is unsub-
stantiated by the evidence,

Petitioner raises a serious procedural | SSue W th respect tothe
rol e of the neaxring of ficer: that Claimant was not afforded afair investi-
gation in view of the mmltiple roles of the hearing officer as charging officer,
conducting officer and also assessing the discipline., This issue has been dis-
posed Of in numerous price decisions Of this Board. It is well established, in
spiteof thevirtual impossibility of total impartiality by any Carrier Officer
acting as a hearing of fi cer in a disciplinary investigation, that the multiple
rol es complained of herein are not prohibited by the Agreenent. It isonly
when a hearing officer acts as a witness as well as the other obvious roles
thatithas been found t 0 constitute a degrivation Of due process to the em
pl oys bei ng investigated.

A careful evaluvation of the record herein indicates certain impro-
eties on the part of the supervisor involved in the incident. PFirst, he
ad no euthority to "fire"t he Clatmant prior t0 aninvestigation. Secondly,
his very removal of the Claimant from service does not appear to be warranted

by the mature Of the imfraction: i1t did not constitute a major offense, as
the Board views it, The record alsoreveal s that the insubordimation did not
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involve an outright refusal to work but in essence was a verbal confrontation
bet ween t he supervisor and Claimant. |t i S notedthatthe direct first line
supervi sor aid not allege that the men (including Cl ai mant) had refused to
work. Neverthel ess, the profanity used by C ai mant and nis verbal attack

on t he supervisor wasclearly evinced by the testimony and cannot be condoned.
The Board concludes that although Claimant was guilty and discipline was ap-
propriate, under allt he eircunstances indicated Supra, the measure of disci-
pline was {00 severe for the infraction. Thus,the disciplinenust be terned
a.rbitn.rr and will ber educed to a thirty-day suspension., Claimnt will be
made Whol e for al | [ 0sses sustained in excess of thirty days.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:
That the parties waived oral hearing;
~ That the carrier and the Employes involved in this dispute are
respectivel y Carrier and Fmployes within the neani ngof t he Railway Labor
Act, as approved June 21, 2193%4;

That this Di vi si on of t he AdJustment Board has| urisdiction
overt - hedisputeinvolved herein; and

That t he discipline was ar bi trary and excessive,
AWARD

Claim sustained Inaccordance W t h t he QOpi ni on.

FATIONAL RAILROAD ADJUSTMENT BOARD
By order of Third Division

f.
i

ATTEST:  Acting Executive Secretary
Natiooal Rallroad Adjustment Board

RE— (.\
Rosemarie Brasch - Administrative Assistant ?\’7%0

Dat ed at Chicago,Mllinois, t hi S 14th day of Mareh 1983,



