NATTONAL RATILROAD ADJUS™ENT BOARD
Awar d tiumber 24208
THIRD DN S| ON Docket Nunber CL-24105

Irwin 4. Lieberman, Referee

(Brot herhood of Railway, Airline and Steanship C erks,
( Frei ght Handl ers, Express and Station @ployes
PARTIES TO DISPUTE: (
(The Baltimore and Chi 0 Railroed Conpany

STATEMENT CF cLaXl4: Caimof the System Conmttee of the Brotherhood
(GL-9k20)t hat :

(1) carrier violated the Agreement between the Parties when it
arbitrarily determned that Chief Gerk v. R. Costa was insubordinate,
boi sterous and used profane and vul gar | anguage to Yardmaster J. P. MCoy
when he was instructed to copy a train order at Pit Yard Office, Hamlton,
Chi o, on August 9, 1978, and he was suspended from Carrier's Sservice for
fifteen (15) days, and

(2) Because of such wongful action, Carrier shall be required
to clear the service record of M. Costa in connection with charges and
di sci pline assessed and conpensate himfor all wage |osses suffered during
the fifteen {15)+day period he was suspended fromCarrier's service,

OPINION OF BOARD: Claimant herein was disciplined follow ng an investigative
_ ~ hearing held on August 15, 1978. The Notice served on
Claimant provided in part:

"Attend hearing....to determne your responsibility
in connection with being insubordinate, boisterous, pro-
faneand usi ng vul gar | anguage direct to Yardmster
J. P, McCoy on August 9, 19T8.4.4"

As an initial position, Petitioner alleges that the notice was not pre-
cise as required by the rules. We do not agree. From an examnation of the trans-
cript it is evident that Caimant was well aware of the incident being investigated
he understood the conplaint and was not inpaired in any discernable fashion in
nmounting his defense. As we have said in prior disputes (e.g. Award 19746), rul es
such as that herein ".cesare designed t o protect enpl oyes from capricious investi-
gations and to afford thema reasonable opportunity to prepare a defense: they
are not designed to afford enployes a technical basis for avoidance of discipline."
Petitioner also contends that the hearing Ms "conducted in a manner prejudicial
to Caimnt's rights and that the hearing officer was biased." Contrary to this
contention, the record does not support such allegation. The hearing was con-
ducted in a fair and inpartial manner protecting Claimant's right of due process.

The essence of the factual basis for this entire dispute is contained
inthe followng testinony of Yardmaster M Coy:
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"on the date in question at 1:45 p.m Mr. Costa came into
my office to return Sone papers. | asked him then %o copy8
train order that | had to have for the 2:30 jobhe asked me
then what my Ot her clerk was doing. | told himthen he was
trylng to get the list up to date, for him to0 copy the train
order. He said no | am not going to copy the train order so
I told him then to copy the train order, Then he said o
fuck yoursel f' and give me the finger then I told him that
| would get hima direct order to copy the train order. So
then he told me | not going to do It because of the hours
of service so then| said we'll see when the Traimmaster
gets here. | then got on the radio and got ahold of Mbile 2
and asked him what his | ocati onwas he said around south
Ham | ton be there in five mnutes. Then when the Traine
master arrived | told him what had happened and wassai d."

The organization argues that Claimant was j UStified in refusingto
copy the train order in view of his hours of service and further that the language
used was eommon "shop talk". Inshort it is maintained t hat the Yardmaster was
asking Claimant to performan Illegal act and his reaction was justified. The
Organization al SO scores the al | eged i gnorance of the Yardmaster.

Carrier notes that if there had been aviolation of the Hours of
Service | aw, the penalty woul d have been | evel ed agai nst Carrier anmd it was at
risk. Carrier argues that Claimant's | anguage and refusal to fol | ow orders
were both inexcusabl e and exceeded common shop | anguage. Carrier insists that
i f Claimant i ndeed had a conpl aint he shoul d have fol |l owed his orders and
grieved later.

In spite of Jaimant's testimony that he was not sure of the use of
profanity, the testinony is clear fromboth the Yardmaster's and Brakeman Fugate's
testinony that he did indeed use the profane and vulgar |anguage and gestures,
and that he refused to follow the order. He himself agreed that he did refuse
the Instruction in view of the hours of service probl em Thus, the question of
guilt as determned by the hearing officer is clear and unequivocal. As the
Board views it, there was no justification for Claimantts conduct and insubor -
dination based on the hours of service problem Particularly as a local union
official Claimant should have kmown better. The discipline inposed eannot be
construed to be arbitrary or capricious since simlar conduct has been found
to justify termnation; there is no basis for this Board substituting its
judgment for that of Carrier.

PINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all t he evi dence, finds and holds:

That the parties waived oral hearing;
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~ That t he Carrier and t he Bmployes involved in this di Spute are
respectivel y Carrier and Enployes within the meaning of t he Railway Labor Act,
as approved June 21, 1934,

. That this Division of t he Adj ust ment Board has jurisdiction over
t he di sput e involved herein; and

That the Agreement was not viol at ed.

A W A R D

claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Act i ng Executive Secretary
Hatiomal Railroad Adjustment Boar d

Rosemarie Bresch - Administrative Assistant

Dat ed at Chieago, Illinois, this 14th day of March 1983.




