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(1) The carrier tiolated the Agreement when It failed to post
lAdvertisement  T-l&g' at the headquarters of 'A' Gang and, as a consequence
thereof, awarded the position advertised thereby to an applicant junior to
H. P. Morlarity.

(2) Because of the aforeald violation, Mr. H. P. Morisrlty be
afforded a seniority date as track patrolmxn retroactive to May 21, 1979."

oPRiIot3  a BOARD: This dispute turns ou a question of iact. Petitioner
argues that the Carrier failed to post an advertisement

of a positlon resulting in the inequity triggering this Claim. Carrier, on
the other bald contends that the advertlsenent was Indeed posted and hence
therewas noviolation  of the Agreement.

Tne record reveals that the Organization's position is based on
a letter signed by seven members of the gang which stated, inter alla:
'We the undersiged did not see this advertisement and aany others until
it was t&o late."

The Carrier, through its Engineer Maintenance of Way aad Structures,
presented Its version as follcws:

"Inview of your letter datedJune14,1g79,  stating
that the M&I had violated the provisions of the
Effective Working Agreemeutwhen  it failed and
refused to post a TnwkPatroluanvacancywith
headquarters at Springfield, Ohio.

The company did post advertisement T-l@, adver-
tising for one (1) Track Patzolnxm at Springfield,
Ohio and said advertisements were sent to all fore-
menintheMofWDepartmext.

ForesnnJ. W. Mullins on the “A” Gaug states he had
received tAe advertisement anl haded it to Mr. J. 2.
Wallace, a Trackman on the “A” Gang, who posted the
advertisement.



Award Nmnber 24203
Docket Nmber MW-24107

Page 2

"On June 26, 1979, I spoke to or. Wallace question-
ing hkn if he did post this advertisement and he
stated to me that he did.

The company must take the position of being uuwill-
ing to allow your request and it is therefore de-
Cl.illSd."

It Is aplxxrent that the statement of the seven employes is, on
its face, Insufficient to establish that the advertisement was not posted.
However, even granting, arguerdo, that Petitioner is correct in its position
with respect to Carrier's deficiency, this Board is unable to resolve the
factual confUct presented. It must be concluded, therefore, that Petitioner
has not presented sufficient proof to prevail particularly in the face
of the evidence proffered by tiler. Consequently, the Claim must be denied.

FE4DIES: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, fir&s ad holds:

That the partieswaivedoralhearlng;

That the Carrier and the tiployes involved in this dispute are
respectively Csrrier and -loyes within the meaning of the Fkdlway Iabor
Act, as approved June 21, 1934;

That this Division of the A4justmsnt Board has jurisdiction
over the dispute involved herein; and

That the Agreementwas not tiolat&.
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claim denied.

NATIONAT, RAlLROADADJuslXENTEOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nat1otla1RailroaaAdjustnlent  Bosra

Dated at Chicago, ~~.inois, this 14th day of parch 1983.


