NATI ONAL RATIIROAD ADJUSTMENT BOARD
Avwar d Number 24211
TH RD DI VI SI ON Docket Nunmber m 24110

Irwin M Lieberman, Ref eree
Brot herhood of Railway, Airline and Steanmship C erks,

Freight Handlers, Express and Station Enployes
PARTI ES TODI SPUTE:

—_— S ——

Union Pacific Railroad Conpany (Lines \ést)

STATEMENT OFCLAI M Ctj{am of the System Committee of the Brotherhood (GL-9439)
that:

L Claimant G E Porter was inproperly dismssed fromthe service
of the Union Pacific Railroad Conpany on Novenmber 26, 1979, follow ng formal
investigation and hearing at Portland (Albina) on Novenber 9, 1979.

2, Carrier shall now be required to conpensate Claimnt for all tine
| ost commencing Novenber 26, 1979 and continuing until GCctober 17, 1980 when he
was reinstated to service without prejudice to Claimant's claimfor all time
| ost.

OPI NI ON_OF BOARD: In this mtter the Caimnt was dismssed for allegedly
engaging in an altercation with another employe. He was
subsequently reinstated without prejudice to his claimfor pay for time |ost,
which is the sole issue herein.

The Organization contends that the decision of guilt herein was based
on conflicting testimony of the two principals to the altercation and furthermore
the hearing officer was biased in his questioning of Cainmant at the investigation.
The Organi zation argues thatthe sun total of the investigation does not support
the conclusion of guilt.

The erux of this matter is one of credibility. There is no question
fromthe testimony at the investigation that an altercation took place and it is
Caimant's conduct which is at issue. The Hearing Officer's conduct of the hearing
was not protested during the handling of this dispute on the proEerty and the
record does not support Petitioner's position in any event. wth respect to
credibility, it is long and well established that Boards such as this cannot make
such findings; it is solely the province of the Hearing Oficer appointed by
Carrier tomke thecredibility determinations,

Based on the reasoning above and the facts as determned by the Hearing
Oficer's credibility findings, there was substantial evidence adduced to support
the finding of guilt. Caimant's own testimomy supports that conclusion. A study
of the entire record, therefore, leads to the conclusion that O aimant was properly
found guilty of the charges against him The discipline (as nodified) in this
gljsputg ((j:annot be considered to be arbitrary or capricious and should not be
i st urbed.
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FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
- That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act,
as approved June 21, 193k;

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

AWARD

C ai m deni ed.

NATIONAL RAIIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executfve Secretary
National Railroad Adjustnent Board

_// Rosemarie Brasch - Adm ni Strative Assistant’

Dated at Chicago, Illinois, this 14th day of March 1983,
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