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- Robert E. Peterson, Referee

(Matthew

tDuluth,

'This is
National

intention to file an ex parte
dispute between Matthew Bowen
involving the question:

Bowen

Winnipeg and Pacific Railway Company

to serve notice, as required by the rules of the
Railroad Adjustment Board, of Matthew Bowen's
submission on Urch 19, 1981 covering an unadjusted
and the Duluth, Winnipeg & Pacific RaLlway Company

1. In 19'7'9, the claknant-grievent was employed on the Duluth, Wfnnipeg &
Pacific Railroad as an extra gang member and had service-on the extra gang for
the months of May through July, 1979. In July of 199, the claimant-grievant
was laid off the line for lack of work. Thereafter, in 1980, the claimant-grievsnt
contacted the roadmaster and other employment offices at the Duluth, Winnipeg
& Pacific Railway Company requesttig employment for the axtra gang for the 190
production season. He was denied at every level such employment and was specifically
advised there was no work available for him by each office that he contacted.

2. The claimant-grievant has since learned that there have been a
number of employees hired to the extra gang crew for the Duluth, Winnipeg ,&
Pacific Railway Company who had not worked in the year 1979 on said extra gang
and who would have less seniority rights to such employment that the claimant-
grievant.

3. Under Rule 21(e) of the Agreement, it is hereby alleged that the
employment of these less senior employees, while the claimant-grievsnt is not so
employed, constitutes a continuing violation of this agreement.

4. The claimant-grievant hereby demands the following:

a) All back wages which he would have earned, had he been fully
employed on the extra gang crew frcm the comnencement  of tSe prodxtion
season.

b) Inrsedlate reinstatement of employment to the extra gang.

c) Any other form of just and equitable relief to which the claiment
is entitled under the Agreement.

On September 18, 1980, the claimant,  Matthew Bowen, filed the attached
Appeal and received no response whatever from M. H. Higginbotham,  Genera1 Manager.
Under Rule 21(c), the failure to respond to the Appeal by the Duluth, Winnipeg &

/' Pacific Railway Company deems the allegations in the Appeal to be admitted, but

L. the Duluth, Winnipeg & Pacific Railway Company has not paid the benefits to the
claimant."
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OPINION GF BOAED: This dispute coucerus severalargMPents  and cormterargm
relative to the proper applicatlm of various Agreement I

iuvolviug the right of the Petitioner to progress a claim as well as the juric
tioa of this Board to assuma jurisdiction cm the basis of the on-the-property
haudliug giventothe claim.

Basically, Petitianer~aworkea for the carrier iukay,Jme, and;
1919 AS AU eXtTA gAq membU in ttS &fAfI&2WDS of Way De-t. It is his
contgltiw that he was laid off from work AS of July 6, 1979. Ihe Curier
ccx!teds havohttarilytermiaated  his sen&eswheuworkwas  available, l ndt
there were no lay offs from the extre gang in July, 19'79. In another argumaut
Petitioner rMiIItAi!U his seuioritg was permaueut aud he was thereby entitled t
extra gaug work for the "1980 productiou season" ahead of newly hired, junior
-PloueS. Couversely, Curler urges Petitiouer was A probatiouary  employe in
aadwas not qualified by seuiorityorhis pastworkrecord forwork iulg80.
Curier further submits tlutwhenthe  auuualseuiority listingwas  posted ou
January 1, 1980, Petitioner's nmnewas uot included 01 such listiug aud that f
keeping with the applicable  Agreement rule it was Meut upcm Petitiamr,  i
he believed he should have been listed, to have filed A rostu protest for
correction within sh months. l%is, it rmbtains, Petitimer did not do.
Petitiouer asserts this latter Carrier argument is &relevant  to the principal
issue in dispute, his claim, which he contends should be ~lloued accomt AU
allegedviolatfouof the time limitouc~iats  provisions of the applicable _
Agreement.

The Board finds it need not PASS judgment ou ill of the above issues
as it is apparent fraa the record AS presented that although Petitioner filed
and progressed his claim of July 14, 19'79 both with end without the assistance
of a representativeof tha (hganizatlan,  AS required by the collective bugaini
Agreemenf, he apparently abandoned such proper prosecution AS concerus the
handling of a claim with the highest designated appeals officer ou the propert
Here,  the record fails to show Petitioner had provided a written rejection of
declination of the preceding appeals officer aud neither he nor A representati
formally progressed the claim to the highest appeals officer. Petitioner's
contentious that a letter dated September 18, 1980 from his attorney to the hi
appe&ls officer.is not fomd to satisfy the requiremmts of the an-the-propert,
handling of claims under the terms and conditions of the applicable Agreement.

The circmtstances of record clearly showing the claim Petitioner is
AttenIptingtoassertbef~ethis  Boardwas not handled on the propertg in
accordance with the provisions of the applicable collective bargaining Agreeme:
and as required  by Section 3, First (i) of the Eailway labor Act and Circular
No. 1 of the National Eaikoad Adjustment Board, this Division has no alternat:
buttoholdthatthe claimis barred fromour consideration.

,
FINDINGS: The Third Division of the Adjustment Board,  after giving the parties

to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

Ihat the Carrier and the Employes involved in this dispute are
respectively Carrier and Rnployes within the meaning of the Railway Labor Act,
AS apprcwed June 21, 199;
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Test this ~Vision Of the Adjustment Board has jurisdiction wer the
disputs involvedherein;saa

Ill&the claimisburea.

A W A R D

ClAfm aisdssea.

NATIONALRAIIRQAD AIUISTMNTBOARD
By order of Thhfrdoivision

Attest : Acting Emxutive Seoretaq
NaticumlRailrosdAajustmsntBwd

D&east ChicAgo, ~linois,this  tithdAyOfb!+?ZCh1983.


