NATI ONAL RATLRCAD ADJUSTMENT BOARD
Awar d Number 24230
THRD DVISION Docket Nunber Ms-2Lkoce

- Robert E. Peterson, Referee

Matt hew Bowen
PARTIES TO DISPUTE:

Duluth, Wnnipeg and Pacific Railway Conmpany

STATEMENT COF CLAIM: "Thisis to serve notice, as required by the rules of the

National Railroad Adjustment Board, of Matthew Bowen's
intention to file an ex parte subm ssion on March 19, 1381coveringan unadj ust ed
di sput e bet ween Matt hew Bowen and the Dul uth, Wnnipeg & Pacific Railway Conpany
i nvol ving the question:

1.  1n 1979, the claimant-grievant was enpl oyed on the Dul uth, Winnipag &
Pacific Railroad as an extra gang menber and had service-on the extra gang for
the nonths of May through July, 1979. In July of 1973, the clai mant-grievant
was laid off the line for lack of work. Thereafter, in 1980, the claimnt-grievsnt
contacted the roadnaster and other enploynment offices at the Duluth, Wnnipeg
& Pacific Railway Conpany requesting enpl oynent for the extra gang for the 1380
production season. He was denied at every level such enployment and was specifically
advi sed there was no work available for himby each office that he contacted.

2. The claimnt-grievant has since |earned that there have been a
nunber of enployees hired to the extra gang crew for the Duluth, Wnnipeg &
Pacific Railway Conpany who had not worked in the year 1979 on said extra gang
and who woul d have iess seniority rights to such enpl oynent that the claimant-
grievant.

3.Under Rule 21(e) of the Agreenent, it is hereby alleged that the
enpl oynment of these |ess senior enployees, while the claimnt-grievsnt is not so
enpl oyed, constitutes a continuing violation of this agreenent.

4, The clai mant-grievant hereby demands the fol |l ow ng:

a) All back wages which he woul d have earned, had he been fully

enpl oyed on the extra gang crew frem t he commencement Of the producticn
season.

b) Immediate rei nstatement of enploynent to the extra gang.

c) Any other formof just and equitable relief to which the claimant
Is entitled under the Agreenent.

On Sept enber 18,1580,t he claimant,Matthew Bowen, filed the attached
Appeal and recelved no response whatever fromM. H Higginbotham, Genexal Manager.
Under Rule 21(c), the failure to respond to the Appeal by the Duluth, Wnnipeg &
Pacific Railway Conpany deems the allegations in the Appeal to be admtted, but
the Duluth, Wnnipeg & Pacific Railway Conpany has not paid the benefits to the
cl ai mant."
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CPI NI ON OF BOARD : This di Sput € concerns several arguments and counterargume

. relative to the proper application of various Agreement i
involving the H(?ht of the Petitioner to progress a claimas well as the juris
tioa Of this Board to assume jurisdiction cmthe basis of the on-the-property
handling gi ventothe claim

Basi cal | y, Petitioner had workedf Or t he Carriexrin May, June, and;
1979 As an extra gang member in its Maintenance Of \\y Department, It iS his
contention that he was | aid off fromwork asofJuly 6,1979, The Carrier
contendshe voluntarily terminatedhi S sexrvices whea work wasavail abl e, e ndt
therewere no lay of fs from t he extra gang 4ma July, 1979, Inanother argument
Petitioner maintains hi S semiority WasS permanent aud he was thereby entitledt
extra gang workfor the "1980 produection season” ahead of newy hired, junior
employes., Comversely, Curlerurges Petitiouer was sprobaticnary employe in
and wasnot qual i fied by seniority or his pastwor krecor d for work in 1980.
Carrier further SUbMi t S that when the annual seniority listing was POSted on
January 1, 1980, Petitioner's name was not i ncl uded emn such i stiug and that 1
keepi ng wi th t he applicabls Agreenent rule it was incumbent upon Petitiomer, i
he believed he should have been listed, to have filed arostu protest for
correction within six nonths. This, it maintains, Petitimer di d not do.
Petitiouer asserts this latter Carrier argumentiS 4rrelevantto0 the principal
issue in dispute, his claim which he contendsshoul d be allowed account an
Rlleged violation of t he timelimit on clatms provisions of the applicable _
greenent .

. The Board finds it need not pass judgnent em a1l of the above issues
as iti s apparent frem the record As presented that although Petitioner filed
andpr ogressed hi s claim of July 1%, 1979 both with and wi thout the assistance
of a representativeof the Organtzatiom, .sfequired bythe collective bugaini
Agreement, he apparent |y abandoned such proper prosecution AS concerns t he
handl i ng ofa claimw th the highest designated appeals of fi cer on t he propert
Here, the record fails to showPetitioner had provided a witten rejection of
declination Of the preceding appeal s of ficer and neither henNOr »representati
formal |y progressed the claimto the highest appeals officer. Petitioner's
contentious that a letter dated Septenber 18, 1980 fromhis attorney to the hi
appeals officer Ls N0t found toSati sfy t he requirements Of t he on-the-propert
handl i ng of clai s under the terns and conditions of the applicable Agreement,

The eircumstances of record clearly show ng the claimPetitioner is
attempting to assert before this Board was not handl ed ont he propertyin
accordance with the provisions of the aPpI i cabl e collective bargaining Agreeme:
and asrequired by Section 3,First (i) of the Railway labor Act and Crcul ar
No. 1 of the National Ratlroad Adjustnent Board, this Division has no alternat
but t ohol dt hatt he elaim 1s barred from our consideration.

FINDINGS: The Third pivision of the Ad#' ustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the wnole
record and all the evidence, finds and hol ds:

That the Carrier and the EnEI oyes involved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor Act,
AS approved June 21, 1934;
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That t hi S Divisionc t he Adj ustment Board has j urisdiction wer the
dispute involved herein; and

That the claim is barred.

AWARD

Claim dismissed.

NATIONAL RAIIROAD ADJUSTMENT BOARD
By Order Of Third Division

Attest . Acting Executive Secretary
National Railroad Adjustment Board

Rosemarie Brasch - Administrative Agsistant
Dated at Chicago, Illinois, this lith day of March 1983,



