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(Brotherhood of
PARTIES TCDISPUPE:

tThe Washington

sTATEmENToF CJAIM: '%laimof the General Ccnmittee of the Brotherhood of Railroad
SW- oo the WashingtonTerminalCmpany:

Appeal of discipline (2O-day suspension) assessed R. J. Duuivin."

Railroad si!gnalmea

Terminal Canpany

OPINIONOFBaARD: The specific charges upon which discipline was based were:

m

.

.

"1 . Dereliction of your duties and respmsibilities of a
Leading Maintainer C&, l2:OO Midnight to 8:OO a.m.,
K Tower, when at approximately 7:O'j a.m., Thursday,
Decedher 25, 1980, you failed to respond to a 'Main-
tainer's call' fras 'K' Tower which had 460 Switch
fail to go to the reverse position at 'C' Interlocking.
Further when the Maintainer C&S that had gent out on
the switch failure called fox assistance at approxi-
mately 7:25 a.m., you left your assigamut,  and
subsequently left the property.

2. Violation of The Washington Terxdnal Cowpany General
Rule 'N', that part which states, 'falsifying reports,
is prohibited,' when you filled your tims card out for
a full eight (8) hours, showing you worked from l2:CC
Midnight to 8:~ a.m., on December 25, 1980, when in
fact you left your assignment at approximately 7:25
a.m., December 25, 1980.

3. Violation of The Washington Terminal Company General
Rule 'O', that part which states, 'No exploye'will  be
abseit from duty, have a substitute pexformhis duties,
without permission' ) when at approxfmatslp  7:25 a.m.,
December 25, 1980, you left your assignment ati turned
it over to your relief without permission, when your
tour of duty is fras l2:OO Widni&t to ~:OO a.m.”

Hearing on charges set for December 31, 190. was actually held on
January 7, 1981, the delay due a request by the Brotherhood. At the hearing
Claimant was represented by Vice Resident J. Hansen who participated in questioning
witnesses.

Round-the-clock coverage by sigoal maiutainers is required at the
Washington Terminal due to the complexity of signal apparatus fox the heavy
train traffic. It was clearly evident that the signal wefntafners  had a long
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standing unwritten practice of relieving each other early to take advantage of
transportationneeds. All of the employes testified as to the existence of the
practice.

Claimant was assigned as lead sisal maintainer from midnight to 8:00
A.M. on Decder 25, 19. He was assisted by Maintainer Skiles. At 7:05 A.U.,
a trouble call was received by C&tint at the signal shop of ewitch malfunction
at C Tower. His partner, Skiles went to the scene of the trouble because it was
his turn,, inaccordencewith  their practice. Cc arrivingatthe scene of the
trouble at.7:15, &. Skiles first thought the trouble to be electrical. He later
determined the troublewas a froze0 switch. He called bytelephoneto the Clahmt
advising he would need assistance. This cell was made at 7:25. During this
period, the Claimant called via radio to Mr. Skiles asking if he needed any tools
or equipment.

Mr. Rhodes, lead maintainer on day shift had assigned hours of 7:30
to 4:CO. He arrived et the Signal Shop at about 7:05 and werheard the comersa-
tion when the trouble call - in. He was told of tbe switch failme at the
tima and saw Mr. Skiles leave the shop to respond to the call. At about 725
Rhodes relieved the Clafmaatand proceeded to the scene ofthetrouble. The
following couversatiao  occurred as to P.hcdes taking wet responsibility:

"I would s& approximately 7:25 he saa '& got it.'
And I said 'yes, I am going out.' I meant going out to
the failwe.

Q. When you said 'yes I got it,' doesthatmeanhewas
relieved?

. A. I took it for granted I relLeved himat that tim.

Q. Did you have permission from anyone to relieve him early?

A. No, sir."

At thet point, about 7:30, Claimant left the shop, went to his car and
presumably left for homa. Mr. Rhodes, CQ leaving the signal shop m..to t&e
scene of the trouble. He took a ber to help in correcting the trouble. m.
David Flanders, signal maintainer on the day shift, assisting Mr. Rhodes, had
assigned hollrs of 8:00 to 4:CQ. He arrived on the job about 7:40 and learned
inmediately about the switch failure. He was advised W. Rhodes wanted him to
bring fuses as soon as possible.. He proceeded to complyandwentto  the scene
of the trouble by shuttle.

TheMeinteiners' Daily Report on the incidentwasfilled  inbgl&.Skiles
m Decder 26, the day following the incident, and was signed jointly by
Clafnnnt Duuivin and Skiles. This was also in accordance with established
practice. The report showed 460 switch failed to go in reverse position due to
frozen cylinder. It was thawed,blocked and spiked permittingAmtrak'J!raialCe
to depart 45 minutes late. Clafmaut testified repair of the trouble could not I,..
have been shortened because a frozen switch takes just somuchtimeto thaw, the
length of depending on the &ant of the freeze.
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Zhere was no evidence the trouble could have been remedied any faster
by Claimant being on the scene rather than Mr. Rhodes, his relief. Claimant was
.berated for not checking CBI trains being delayed as a result of the malfunction.
His response was that his concern was to get the trouble corrected, not to check
on train delays. This would seem to be in accord with his responsibility as lead
signal maintainer.

All of the sigoel maintainers iuvolved in the incide@ testified as
to the existence of the practice of relieving early; Rhodes with 32 years service,
Claimant with 6 years, Skiles with 4 years. No testimony was given to the length
of Flanders' service.

~lr. Dunivfn filled out his time card for the shift.as having worked
from midnight to 8:00 A.M. whereas he admitted workiag from midnight to 7:20 A.M.
He testified that he signed his time card as working 8 hours as was normal practice
in the Signal Depertmant to fill out the card for the normal 8 hours. He stated
he had been relieved at 7:20 A.M. He also stated he knew the trouble was still
a problem at that time but stated Mr. Rhodes, a fully qualified Ieading Signal
&dntainer was going to assist 011 the job. On the matter  of the practice of
leaving early the following test-y is hi&ly relevant:

‘9.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

9.

A.

To your knowledge, did W. Rhodes have permissicn to
relieve you early?

Ihaveno idea.

m. DunivLn, have you ever seen instructions allowing
the practice ofleevingearlyl

No, sir; but it has been a normal practice.

But you have never seen instructions allowing this?

No, sir.

Haveyoueverbeentoldby anyone in authorityyouvmre
allowed to leave early?

Yes, sir.

As a cmnun practice?

As long as a qualified manwas theretotakempposition,  I
had unwritten permission to leave as long as my job was
filled by a qualified mau and only if the lly~~~ agrees to
take the responsibility.

But this is verbal and nothiug in writing?

Yes, sir."
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The Claimant was disciplined numerous times during the period 1976-79
and this record was entered into evidence at the hearing by Carrier. The
discipline assessed in this case was based 011 a Carrier finding the Claimant guilty
of failing to act responsibly as a lead sigualmaintainer. On charges 2 and 3
he was suspended for 10 days on each. Appeal to this Board is against these
suspensions. No appeal was made to this Board on his disqualificati~ mder
Charge No. 1 which was leter rescinded.

In explanation the Carrier contends it wss totally ma&e of the
procedure of relieving early and that if such a prochdure existed, it was insti-
gated by the employes without verbal/written pennissicu  of the Carrier. Carrier
also contends the discipline was iu no way.arbitrary or capricious and that it
was camuensurate with the offenses committed. "especially when oue considers
the Claiuant's discipline record".

From a practical point of view it is quite understandable that with
round-the-clock coverage a practice of relieving early would be followed. It
also appears reasouable that, with such a procedure, employes sssigued to
regular shifts of 8 hours would fill out time cards and work reports for the
assigned hours rather than the axact mkrutes when they actually went on and off
duty. In view of the evidence reviewed herein it is hardly.credible that
"management was totally unaware of the procedtlre of leaving early". As a matter
of fact, Claimant's testiamny that he had been given verbal pexmissim to leave _
early was not refuted during the hearing.

There is no evidence that any of the employes were negligent in dealing
tiththetrouble call. Skilees, whose turn it was to tati the cell, did SO
ETromptly. !Che call carm in at 7:05 and he wes on the spot of the trouble by
E;i;;; '7:l8, having goue frcm the Signal Shop to C Tmer, the scene of the

After checking into the trouble he called the Claimant for assistance
at 7:25: In addition, the-Claimaut  at some time during this period celled Skilas
via radio asking if he needed any tools or other equipmmt. At 7:25 Mr. Rhodes
took Over responsibility for the work and relieved Claimant. Morewer, Flanders,
the day shift maintainer under Rhodes, whose assigned h-s were 8:oO to 4:00
started work at 7:40. By his om testimmy he stated:

"StanRhodeshadcalleddarntoToddCummingsasldngmr
to bring sons fuses (sic) out to him as soon es I could.
So I jmped on the shuttle, proceeded out to him and
proceededtoworkwithhim."

plis was uot a case of the night shift employee neglecting their duties
and rushing so they could leave early. On the contrary, their actions manifested
awareuess of the need for continuous coverage of a critic*1 operrrticm and all of
them, the day shfft and night shift alike, performed in accordance with established
practice. The night shift crew did its job until relieved by the day crew.
The fact that the times iuvolved did not exactly correspond with their assigned
hours did not deter them from meeting their responsibilities.

-,
The stance of the Carrier in this case is not clear. In the first

place the charges against the Claim& were made over the signature of C. G. Either,

-
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Terminal Engineer aud Department Read. 'Yet, at the hearing all the testimony
was given by signal employes directly involved, and all testified as to the
established practice of relieving early. It is of materiel importance that all
of these employes, except the Claimant were directed to participate in the hearing
as Company witnesses. No managemeut representatives testified in refutation. It
is noted the hearing was held on January 7, 198lbut no statement iu the record
claiming Carrier ignorar+ce  of the practice was made until February 2, 1981. Such
st*temant was first made in m* Shaw's letter  follcwiag au appeels conference
as follows:

Tarrier is tot*lly mawere of such * procedwe and that, if
such procedure existed, it was a procedure instigated by the
emplopes without verbal/written permission of the Carrier.
With respect to this so-called procedure, Carrier would call
your *ttentiCm  to pages 11, l8 and 19 of the Tfenscript."

Testimony on the pages referred to deals with statements of Claimant
and Mr. Rhodes, confirming the practice of relievFng early; nothing in denial of
its existence by the management. Thus, the record of the iuvestigation hearing,
conducted under Article 6 of the Iabor Agreement, stands without any evidence to
support Carrier's contention of ignorance of the practice. There was no doubt in
the testimony of the smployes es to the practice being well established. Why
the Cairier failed to testify as to its alleged ignorance of the practice is
not clear. In viewof the evidence Carrier's claimed ignorance of the practice
is manifestly incredible. It would *ppear the Carrier was willing to go along
with the prectice despite the prohibitions iu General Rules N and 0. That the
practice was freely, opeuly end unauimously  admitted by the employes supports a
conclusion that itwes wndonedbymauegement. Especially supportive of this
conclusion was Claimant's testimmy that he had been given verbal permissiou to
leave early as lmg as there was a qualified relief man eveileble end willing
to t&e the responsibility. This condition was met and his testimony stands
unrefuted on therecord.

Having given its blessing verbelly and/or by coc&memut to the long
established practice it is neither fair nor just to suddenly turn the tables
and assess discipline by iusistence on the letter of General Rules.

Carrier contends the discipline was in no wey arbitrary or capricious.
Also, that the discipline we8 coumsnsmate with the offenses, especially &eu
ome considers Claimant's discipline record. Wedghtagreeanthe propriety of
taking prior discipline into account ff wewere convinced Cerrier's findings of
guilt were fair and just. But we do not agree. The evidence developed in the
investigation hearing does not support such findings. !5e esteblished prectice
of relieving early and mekiug out reports for regular assmed hours is well
established on the record. That the practice was condoned by management in pre-
ference to General Orders N end 0 is also convincingly established on the record.
For these reasons it is the judgment of this Board that it wee arbitrary, capricious,
unfair and unjust to disclaim lmowledge of the practice end resort to those rules
in support of its disciplinary action. Carrier is directed to rescind the
disciplinary actions covered by the claims and reimburse Claimant for pep
lost during the period he was suspended from service.
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FINDINGS: The Third Divisitx~ of the Adjkment Board, upon the whole record'and
all the evidence, finds and holds:

.
'&mat the parties waived oral hearing;

That the Carrier aud the Employes involved in this dispute are
respectively Cerrier and Emplayes within the manning of the Railway Labor Act,
.s .pproved June 21, 1934;

That this Divisim of the Adjustment Board has jurisdicticm over ti
dispute involved herein; and

Ihat the Agreementwasviolated.

A W A R D

Cl*im sust*ined.

NATIONAL RAIIROAD LwJusmENTBoARD
By Order of Third Divisi~p

Attest: Acting Facecutive Secretary
NetionalRailroed Adjustment Board

- Administrative Assistant

at Chiwgo,  Illiaois, this 14th day & l&r& 19&J.


