NATIONAL RAIIROAD ADJUSTMENT BOARD
Award Number 24231
THIRD DIVISION Docket Nuder $G-24262

Tedford E, Schoonover, Ref er ee

Brot herhood of Railroad Signalmen
PART| ESTO DISPUTE: _ .
The Washington Ter m nal Company

STATEMENT OF CIAIM: "Claim of the General Committee Of t he Brotherhood of Railroad
Signalmen on t he Washington Terminal Company:

Appeal of discipline (20-day suspension) assessed R. J. Dunivin,"

OPINION OF BOARD: The specific charges upon which discipline was based were:

"L. Dereliction of your duties and responsibilities of a
Leadi ng Mai ntai ner c&s, 12:00 M dni ght to 8:00 a. m,
K Tower, when at approxi mtely 7:05 a.m, Thursday,
December 25,1980, you failed to respond to a ' Main-
tainer's call' from 'K' Tower which had 460 Switch
fail to go to the reverse position at 'C Interlocking.
Further when the Maintainer c&s that had gomt out on
the switch failure called fox assistance at approxi-

. mately 7:25a. m, you |l eft your assignment, and

subsequently left the property.

2. Violation of The Washi ngt on Terminal Company Cener al
. Rule 'N', that part which states, 'falsifying reports,
is prohibited," when you filled your time card out for
a full eight (8)hours, show ng you worked from 12:00
M dni ght to 8:00a.m, on Decenber 25,1980, when in
fact you |l eft your assigmment at approxi mately T:25
a.m, December 25,1980,

3. Violation of The Washington Termnal Conpany General
Rul e '0', that part which states, ' No employe will be
absentfrom duty, have a substitute perform his duti es,
wi thout permssion' , when at approximatel y 7:25 a.m,
December 25,1980, you | eft your assignnent and turned
it over to your relief wthout perm ssion, when your
tour of duty i s from 12:00 Mi{dnight t 0 8:00a.m."

Hearing on charges set for Decenber 31,1580, was actually held on
January 7,1981, the del ay due a request by the Brotherhood. At the hearing
Caimant was represented by Vice Resident J. Hansen who participated im questioning
W t nesses.

_ Round- t he-cl ock coverage by signal maintainers is required at the
Washington Ternminal due to the conplexity of signal apparatus tox the heavy
train traffic. It was clearly evident that the signal maintainers had a | ong
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standing unwitten practice ofrelieving each other early to take advantage of
transportation needs, Al 0f the employes testified as to the existence of the
practice.

Claimant Was assigned as | ead sisal naintainer fromm dnight to 8:00
A M on December 25, 1980, He was assi sted by Maintainer Skiles. At 7T:05A.M.,
a trouble call was received by Claimant at the signal shop of switeh mal function
at C Tower. Hs partner, Skiles went to the scene of the trouble because it was
hi s turn, in accordance with their practice. On arriving at the scene of the
troubl e at 7:15, Mr, Skiles first thought the trouble to be electrical. He later
determ ned the trouble was a frozen switch. He called bytel ephoneto the Claimant
advising he woul d need assistance. This cell was made at T:25. During this
period, the Claimant called via radio to Mr, Skiles asking if he needed any tools
or equi prent.

Mr. Rhodes, |ead maintainer on day shift had assigned hours of T:30
to 4300, He arrived et the Signal Shop at about T:05and werheard the conversa-
tion when the trouble call came in. He was told of the switch £ailure at the
time and saw M. Skiles |eave the shop to respondto the call. At about T:25
Rhodes relieved the Claimant and proceeded to the scene ofthetrouble. The
fol | owi ng conversation occurred as t 0 Rhodes t aki ng over responsibility:

"I woul d say approxinmately T:25 he said 'srou got it.'
And | said "yes, | amgoing out." | meant going out to
t he failure.

Q. Wenyousaid'yes| got it," does that mean he was

relieved?
A | took it for granted | relieved him at that time,
Q Did you have pernission £rom anyone to relieve himearly?
A No, sir."

At thet point, about T7:30,Claimant |eft the shop, went to his car and
presumably | eft for home. M. Rhodes, on | eaving the signal shop went. to the
scene of the trouble. He took a ber to help in correcting the trouble. Mre,
Davi d Flanders, signal naintainer em the day shift, assisting M. Rhodes, had
assi gned hours of 8:00t0 4:00, He arrived on the job about Ts#0and | earned
immediately about the switch failure. He was advi sed Mr. Rhodes wanted himto
bri n% fuses as soon as possible.. He proceeded t0 comply and went to t he scene
of the trouble by shuttle.

The Maintainers' Dai |y Report on t he incident was £illed in by Mr. Skiles
on December 26,the day follow ng the incident, and was signed jointly by
Claimant Dumivin and Skiles. This was also in accordance with established
practice. The report showed 460 switch failed to go i n reverse position due to
frozen cylinder. It was thawed, blocked and spi ked permitting Amtrak Train 102
to depart 45mnutes |ate. Claimant testified repair of the trouble could not
have been shortened because a frozen switch takes just so much time to thaw, the
| ength of depending on the extent of the freeze.
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There Was Nno evidence the trouble coul d have been renedied any faster
by Claimnt being on the scene rather than M. Rhodes, his relief. Oaimnt was
berated for not checking on trains being delayed as a result of the mal function.
H s response was that his concern was to get the trouble corrected, not to check
on train delays. This would seemto be in accord with his responsibility as |ead
signal maintainer.

Al of the signal nuintainers involved i n the incident testified as
to the existence of the practice of relieving early, Rhodes with 32 years service,

Claimant with 6 years, Skiles with 4 years. No testinmony was given to the length
of Flanders' service.

Mr, Dunivin filled out his tine card for the shift .as havi ng worked
frommidnight to 8300A M whereas he adnitted working fromnidnight to T:20A M
He testified that he signed his time card as working 8hours as was normal practice
in the Signal Department to fill out the card for the normal 8hours. He stated
he had been relieved at Ts20AM. He also stated he knew the trouble was still
a problemat that time but stated M. Rhodes, a fully qualified Leading Si gnal
Maintainer was going to assist om the job. On the matter of the practice of
| eaving early the fol | owi ng testimony i s highly rel evant:

'Q. To your know edge, di d Mr. Rhodes have permission to
relieve you early?

A I have noi dea.

Q. Mr, Dunivin, have you ever seen instructions allow ng
t he practice of leaving early?

A.  No, sir; but it has been a normal practice.
Q. But you have never seen instructions allowng this?
A, No, sir.

Q. Haveyoueverbeentol dby anyone i n authority you were
allowed to |eave early?

A Yes, sir,

Q. As a common practice?

A Aslong as aqualified man was there to take my position, I
had unwrittenperm ssion to | eave as long as ny job was
filled by a qualified man and only if the man agreesto
take the responsibility.

Q., But this is verbal and nothing in witing?

A Yes, sir."
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The O ai mant was disciplined numeroustines during the period 1976-T9
and thi S record Was entered into evidence at the hearing by Carrier. The
di scipline assessed in this case was based on a Carrier finding the O ai nant gui Ity
of failing to act responsibly as a | ead signal maintainer, On charges 2 and
he was suspended for 10 days on each. Appeal to this Board is against these
suspensi ons. No appeal was made to this Board on hi s disqualification under
Charge No. 1 which was later rescinded.

In expl anation the Carrier contends it was total | y unawareof the
procedure of relieving early and that if such a proecadure existed, it was insti-
gated by the enpl oyes without verbal /witten permission of the Carrier. Carrier
al so contends the discipline was in no way arbitrary or capricious and that it
was commensurate With the of fenses conmtted. "especially when one considers
t he Claimant's di scipline record".

From a practical point of view itis quite understandable that with
round-the-clock coverage a practice of relieving early would be followed. It
al so appears reasonable that, with such a procedure, employes assigned to
regular shifts of 8 hours would fill out time cards and work reports for the
assi gned hours rather than the exact minutes when they actual ly went on and of f
duty. In viewof the evidence reviewed herein it is hardly, credible t hat
"managenment was totally unaware of the procedure of |eaving early". As a matter
of fact, Caimant's testimeny that he had been given verbal permission to |eave
early was not refuted during the hearing.

There is no evidence that any of the employes were negligent in dealing
with the troublecal|. Skiles, whose turn itwas to takethe cell, did so
promptly. The call came in at 7:05 and he was on the spot of the trouble by
7:15 to T:18, having goue f£rcm the Signal Shop to C Tower, the scene of the
trouble, After checking into the trouble he called the Gainmant for assistance
at T:25, In addi ti on, the Claimant at some time duxing thi s period cell ed Skiles
via radio asking if he needed any tools or other equipment, At7:25 Mr. Rhodes
t ook over responsibility for the work and relieved C ai mant. Moreover, Fl anders,
the day shift maintainer under Rhodes, whose assigned hours were 8:00 to 4:00
started work at 7:40. By his own testimony he stated:

"Stan Rhodes had called down to Todd Cummings asking me
to bring some fuses (sic) out to himas soon as | coul d.

So | Jumped on the shuttle, proceeded out to him and
proceeded to work with him,"

This Was not a case of the night shift enployee neglecting their duties
and rushing so they could | eave early. ©Om the contrary, their actions manifested
awareness Of the need for continuous coverage of a eritical operation and 3| | of
them the day shfft and night shift alike, performed in accordance with established
practice. The night shift crewdid its job until relieved by the day crew
The fact that the tines involved did not exactly correspond with their assigned
hours did not deter them from meeting their responsibilities.

The stance of the Carrier in thiscase is not clear. |n the first
pl ace the charges agai nst the Claimant were nade over the signature of C. G. Eicher,
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Term nal Engineer and Departnent Read. Yet, at the hearing all the testinony

" was given by signal enPI oyes directly involved, and all testified as to the
established practice of relieving early. It is of materiel inportance thatall

of these enployes, except the Claimant were directed to participate in the hearing

as Conpany witnesses. No management representatives testified inrefutation. It

is noted the hearing was heldon January T7,1981 but no statenent im the record

claiming Carrier ignorance of the practice was made until February 2, 1981, Such

sta?e:lnrnt was first nmade i n Mr. Shaw's letterfollowing au appeals conference

as follows:

Tarrier i s totally unaware of such a procedure and that, if
such procedure existed, it was a procedure instigated by the
employes without verbal /witten perm ssion of the Carrier.
Wth respect to this so-called procedure, Carrier would call
your attemtionto pages 11, 18 and 19 of the Transcript.,”

Testinony on the pages referred to deals with statements of O ai mant
and M. Rhodes, confirmng the practice of relieving early; nothing in denial of
its existence by the management. Thus, the record of the investigation hearing,
conduct ed under Article 60f the Labor Agreement, stands without any evidence to
support Carrier's contention of ignorance of the practice. There was no doubt im
the testinony of the employes es to the practice being well established. Wy
the Carrler failed to testify as toits alleged ignorance of the practice is
not clear. In view of the evidence Carrier's clained ignorance of the practice
is manifestly incredible. It woul d appear the Carrier was willing to go along
with the prectice despite the prohibitions in General Rules N and 0. That the
practice was freely, openly end unanimously admitted by t he enpl oyes supports a
concl usi onthat itwes condoned by menagement. FESpecially supportive of this
conclusion was C ai mant's testimony that he had been given verbal permission to
| eave early as lomg as there was a qualified relief man avatlable end willing
to take the resgonsi bility. This condition was net and his testinony stands
unrefuted on therecord.

Having given i tS bl essing verbel |y and/or by condonement to the |ong
established practice 1eis neither fair nor just to suddenly turn the tables
and assess discipline by insistence on the |etter of General Rul es.

Carrier contends the discipline was in no way arbitrary or capri¢ious,
Al'so, that the discipline was Commensurate Wi th the of fenses, especially when
one considers Clainmant's discipline record. We might agree.on thepropriety of
taking prior discipline into account ff we werea convinced Carrier's findings of
guilt were fair and just. But we do not agree. The evidence developed in the
I nvestigation hearing does not support sueh findings. The esteblished practice
of relieving early and making out reports for regul ar assigned hours iswel |
established on the record. That the practice was condoned by management i n pre-
ference to General Oders Nend 0 is also convincingly established on the record.
For these reasons it is thejudgnment of this Board that sewee arbitrary, capricious,
unfair and unjust to disclai mknowledge of the practice end resort to those rules
in support of its disciplinary action. Carrier tsdirected to rescind the
disciplinary actions covered by the clains and rei nburse Caimnt for pay
| ost during the period he was suspended from service.
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FINDI NGS: The Third Division of the Adjustment Board, upon the whol e record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Cerrier and Employes W thin t he meaning of the Railway Labor Act,

as approved June 21, 1934,

Thatt hi S Divisicn of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That t he Agreement was violated.

A WARD

Claim sustained.

NATIONAL RATIIROAD ADJUSTMENT BOARD
By O der of Third Division

Attest:  Acting Executive Secretary
National Railroad AdjustmentBoard

P

Rosemaria Brasch - Admnistrative Assistant

Dated at Chicago,Illinois, this 14th day of March 1983.
#
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