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Tedford E. Schoonover, Referee

(Brotherhood of Hainteuance  of Way Employes
PARTlESTODISPLZ3: (

Kansas City Southern Railway Ccmpany
(Milwaukee-Kensas City Southern Joint Agency)

STATEIBNT OF CLAIM: 'tlaim of the System Cam&tee of the Brotherhood that:

(1) The five (5) days of suspension jmposed upon Sectioo Laborer
Trent Vogel for alleged 'violation of Rules 11 and 14' was without just and
sufficient cause (Carrier's File Ol3.31-239).

(2) The claim as presented by Vice Chairman R. T. Arnold on July 14,
1990 to General Superintendent B. R. Amiss shall be allowed as presented because
said claim was not disallowed by General Superintendent B. R. Amiss in accordance
with Rule lb-l(a).

(3) As a caasequeace of either or both (1) and/or (2) above, Claimant
Trent Vogel shall be allied

'all tima lost both regular aod overtime
frau June 9, 1980 tbru June 14, 1!+!30':"

OPINION OF BQARD: This dispute brings into consideration tw issues; (1)
Rule &l(a) which requkes that claims not deaied within

60 days shall be allowed without such allowance being considered a precedent.
Thus, if it is the Bosrd's detemfnation that the procedmal requkezents of
Rule l&-l(a) were indeed violated the claim should be allowed witho? consideratim
of the merits. On the otherhand, if the Boarddetermines thattberewas no
violation of Rule l&l(a), then we must proceed to examine the msrits of the
disciplinary acti- to detezmiae whether it was for just and suffidient'cause,
as requiredby Rule l3.

Rule &l(a) places mutual responsibilities an the OrganisatQn and
Carrier. The Orgaaieatioa must file claims within 60 days. If it fails, the
Caviar may disallow such claims on procedural grounds, as feiling to meet the time
requirements of the rule. Similarly, the rule requkes the Carrier to notify
the Organization of disallowance of e claim within 60 deys, and failing to meet
this time requiremnt,  the claim is ellowed as presented but &all not constitute
a precedent.

In this case we heve the masupported  statement of R. T. Arnold, First
Vice C&a&man, in letter of October 7, 1980 that no reply to his claim had been
received within the time limit requirements of the Rule and therefore was due and
payable under Rule l3. He apparently inadvertently erred in citing Rule l3
rather than Rule &l(e) in support of his contention. I& corrected this error
in his letter of Nsy 12, 1961, to Mz. Deveney of the Carrier in a further appeal
of the claim.
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The Board cannot accept Organization contention as an inexorable fact
that Carrier clearly failed to comply witi the tinm requiramnts nor that
Carrier's highest eppeals officer ignored the default issue. Zhe facts are
relatively sknple on the default issue.
July 14, 1980.

The Organizetion  filed a claimon
I0 a follow-up letter of October 7, 190, Organisation stated

no reply had been received and concluded the time requir-ts had bean violated
thus triggering provisions requiring default payment. In reply, the Carrier wrote
on October 21, 1980, stating the claim had been denied by letter of August 15,
1980, and enclosed a copy thereof.

The record shows it to be the practice of both sides to rely on regular
nuil service in conrmunicatioas on claims. While it is reco&sed use of
registered or certified mail with receipt notification anuld be mole reliable
in establishing proof the parties have not chosen this service as e usual practice.
In all, soua nine ccmmuuications were exchanged by regular mail on this claim,
and in only one was the issue of non-receipt raised. It must also be noted the
denial letter of August 15, 1980. was prepared over the signature of Superintendent
Amis and on statiooary carrying the letter head of the Ccmpany. The Organisatim
did not maintakr that the letter of August 15, was not prepared or mailed. only that
it was not received by M. Arnold of the Organization to whom it was addressed.

The use of regular mail service has been in effect as the usual maam for
submitting and prccessing  clafnm for a period of many years. Alleged failure by
either side to comply with the t&m requiremnts of Rule l&l(a) must be supported T
by probative avidence, not a mere allegation. In.this cage the balance of
evidence appears to favor the Carrier ccnteotion that its denial of the claim
was tima1y.

As stated in'fbird DivisionAward No. E&O:

"it is the opioioa of this Roard that both parties have a
right to rely on the regularity  of the mail and since the
letter was mailed withLn the 6O dey period Article V,
Section 1 (a) wes not violated by the Carrier. '&is is
espaciallytrmwhere  usualhandlingof  claims is by mail.
See Award No. 3541, Second Divisioo where Board held:

‘plis presumption being that both parties are
telling the truth, we find that carrier gave
tfmaly notices of disallwance of claims
requkedby theThe Limit Rule and that the
Local Chairman failed to receive them, so
neither side is in default of the rule.’

This principle wlllwork both ways. Where the Organization
asserts that it has nailed an appeelwithin  the 6O day
required period,produciag a copy of the letter from its
files, the Carrier elleges it did not receive the letter
the presumption then would be that the Organization had not
violated the 60 day rule."



'9-r. 5: .
.

4. What reason did ycu give to m. ?lullfnger when you
asked to be axcused fram work for Sat. &y 10, 19807

A. First of all I didn't ask for a full day, I just
asked tp be off a helf a day, and I never had a
chance to give him any realm.

9. Mr. Vogel do you have any father statesent that you
wishtomalu, in connectionwith  this investigation?

A. Yes."
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In the circumstances it appears fair to conclude thet ff the Carrier
letter of August 15, 1980, had not been delivered it would have been returned to
the Carrier. Ihe use of regular mail service by the partfe.s ass-s mutual faith
and integrity just as in all other business relationships. If, as l result of
this ~xperimca, they conclude that the use of regular mail service is no longer
satisfactory for claims handling comuaications they may conclude to use certified
or registered mail with return receipts. This, of course, is their decision to
make.

NW, turning to the merits of the claim. In the first place we find
the proceduralrequirements  of Rule l3 were satisfied inthate hearingwas
held to detemine the facts, the en&ye was notified of the hearing and was
representated  by a representative of his choice. The facts as developed at the
hearing show the Claimant,TrentVogel,employed  as a section laborer fnthe
Extra Gang 5 mder supeavfsionof For- LeoJ.F-so ad Assistant Road-
master Lawson Hulliager.

Ccmpany rules require thet employes must not absent themselves from
their employmnt without proper authority. It is not disputed that Claimant was
'absent fraaduty as May 10, 198Owftbout proper authority. It is pointed out
by the Organisatica,howevar,  that Claimantattsmptedto  secure proper authority
from badmaster Iiulliager but was prevented frcln doing so by alleged damsanfng

and harrassing raurks. In suppotf of this contention,Organisation  refers to
folloving testimmy by Clainunt frcm the transcript of tbe hearing:

"rr. p.6:

I never had a reason to tell Mr. Rullinger why I was
wanting off because he started talking and saying you
comtryboys justdon'tlmoubowtomaka enoughmney,
and after he said that1 just started to agreeingwith
himardnevertold himthat Ihadhmtmy foot."

Organization also pointed out that Claimant had tvm reasons for
requesting one day's absence. First, he had aa appointment with au eye doctor
to correct a condition ceusing disccmfort. Secondly, he injured his foot and
was suffering pain.
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Mr. Favoroso testified as to knowledge of Claimant's foot injury
although he did not see the injury occurnmce. Mr. Hullfnger testified that
Claimant approached him at 1O:oO AA on Friday, May 9 and requested to be
relieved on the next day because he had a trip planned. Mr. Iiullinger denied any
cmversatioo with Claimsnt during the afternoon of Uay 9 end stated he did not
find out about Claimant's foot fmjmy uutilthe morning of I&ylOwhenhewas
toldbyForeman F-so.

Clafmnt Vogel testified he approached Mr. Iiullinger at 3:00 P.M. on
Friday, May 9, after he. had injured his foot. Hedeniedbehad l pproachedMc.
~ullinger during the ming of that day. Claimant also testified he went to tbe
doctor on Saturday, May 10 at 11:45 and otherwise spent the day at home. He
stated the pain in his foot bothered him on that date. This, and his appointuent
with the eye doctor were the reasons for his absence fras work on that date.

Evidence is conflicting es to the conversatims between Claimant and
Roadraster Hullinger. Wecan understand Carrierneed  for services of esrployes
to take ure of emergency track work es was planned for Extra Gang 5 oo Nay 10.
However, in viaw of the test-y it appears doubtful the Roadmaster was suff-
iciently diligent in determining the reesoas for Claimant's request to be absent
fran work on that deter Had he taken  the time and concern over the physical
problems of the Claw, particularly the foot injury which had occurred on the
job,he mi&tverywellhave granted the requestfortime off. lecturing the
Claimant over the,failas of "country boys" hardly seem the proper response of
a Supervisory Roadmaster in the circumstances reported.

lUrd Division Awards 20148 and 23039 dealt with a problem similar to
the one presented here and are quoted, in part, below:

Award 201118:

"Surely an employee should be allowed to explain reasons for
tardiness and/or absences whan charged with specific offenses.
To rule otherwise muld nullify. in mOst cases, the very
yrgeo;,an investigation. &I noted in Awati 19589

:

'If the person accused can show that he
was not responsible for the absences be-
cause of reasons beyond his control, such
as illness, or other excusable reasons,
he should not be subject to discipliue."'

Award 23039:

'tSh1l.e the rule clearly requires an employe to obtafa
authority prior to being absent, it also obligates his
supervisor to be available to receive such requests."

Based on the review of evidence as swnariaed above it is the Board's
opinion tbat the suspe.nsion of Clafmant for five days wes mreasonable  end without '\.
just cause and that he should be pati for tima lost as Claw.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived o-ral hearing;

That the Carrfex and the Employes involved in this dispute are
respectively Carrier and Rmployes within the ueanfng of the Railwey Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdictfon over the
dispute involved herein; and

That&e Agreementwaaviolated.

A W A R D

Claim sustainad.

NATIoNALRAIlRoAD AWECMWTBOARD
By Mat of Third Division

Attest: Acting Executive Secretary
National Railroad Adjusamnt Board

Dated at Chicago, Illinois, this 14th day of March 1983.


