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Award Nmber 24233

THIRD DIVISION Docket Nu&er Ml-24317

Tedford E. Schoonover, Referee

(Brotherhood of Maintenance of Way Rmployes
PARTIES TODISPUDI: (

(Seaboard Coast Line Railroad Company

STAIEMNT OF cIAm: "Claim of the System Corwsittee of the Brotherhood that:

(1) The thirty (30) calendar day suspensioo imposed upon Trackman
G. L. Gray for alleged insubordination was without just and sufficient cause and
on the basis of unproven charges (System File C-k(l&GIG/l2-39(80-X0) G).

(2) The claimant's personal record be cleared and he shall be
compensated for all wage loss suffered.

OPINIONOP BOARD: On Deceaber 17, lflg. Claimant G. L. Gray, was employed as
a Trackman assigned to Rail Gang 8591 which was in process of

renewing welded rail. tie gang consisted of same 65 employes all assigned to
various tasks in connection with the rail re-1. Work of the gang was spread
out over SW 112 to 314 miles alcng the track.

The testimony of Claimant is samewhat in conflict with-that of his
accuser, Assistant For- J. L. Thaapson. .According to the Cleimaat he was
engaged in hardening down spikes. At first he was working behfnd the gang but
as he progressed alwg the track he passed tham and proceeded with his work until
he we8 50 to 100 yards ahead when he noticed the Assistant Foresmu coming up the
track calling. Clahnt said the for-contendedhehadbeencallingand
'hnsn't going to call any dasa more". Claismnt took exception to so called
profanity and at being hollered at. Claimant told foreman "if you want sm to do
something, come and tell- and I'll do it". Claimant alleged foreman said he could
get Gray "sent down the toad", -inghe could getclefnmntfired fromhis job.
At that point the foresmn celled his superior, For-n Ward of the incident
and took Claimant to the crossingwheretheywetlfr. Ward. The incident occurred
around 4:30 to 5:00 in the afternoon. When they arrived at the camp car Claimant
was fnformsd he was being removad from service. Claimant denied ever refusing
to perform tasks assigned by the foremen or talking beck.

Arrangements for a disciplinery hearing were rmde and ClaFmmt was
advised accordingly. In the notice of hearing Mr. Gray was charged with violatim
of Rule 18 of Cuspany Safety Rules in that he was insubordinate to Assistant
ForemanThcqson. Thehearingwas held on January 9,198Oand Claimant was
suspended fram service for 30 days.

Claim was timely and properly progressed through various appeals as
requiredby the Labor Agreement. It is contended by the Mien that the discipline
was based on unprwen charges and was arbitrary and capricious.
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A witness, C. E. Daniels, testified to having bean working with Gray. He
heard the foreman yell at Gray who apparently did not hear. Seeing this, the
foramau asked Daniels who was nearer to Gray to call to him. After getting
Gray's attention Daniels saw the two--Dray and the foreman walking up the track
together to meet Mt. Ward.

At the time of the incident Assistant Foreman Thompson was in charge of
saae ten or fifteen ma and was assignad to straighten up the area. The Claimant
had bean instructed to harden dowc spikes but in doing so had worked up some
distance--nearly 100 yards fras others in the gacg and the foreman vented him
back for other work. According to MC. l'haapsan's testimnry the problem developed
as follows:

'P. Will you tell what you kmx? of incident that took place
between you and Mr. Gray cc that day?

.

A. Yea, sir, I will. Well, wa just finished the tie-in
and 1was instructedtotake soae mn and go down the
track, straightening up. Mr. Gray wes we of the man.
Ihad the- straigbteningupoutthere and I looked
dam the track and Mr. Gray uas way dowa the track.. So
Iwrlkeddomand Ihollered athia Youlcuw, Iwas
kimia distance away from him. He must not have heard
sm,and Ihollered againandhe answeredmeandtold
sm If Iwantedto speak to him-to cam dowe there. I
told him Imuld berightthere. Iwalkeddowntohim
ad asked him what was he doing dowe there. I said I
need you; you're supposed to back up there bahiod
the other ran to hardeo down spikes. Re said, 'Well,
I'm hardeaing dowo here.' Well, I said, 'I need you
up there.' I said to gonuptherebehind  themmd
do it. He safd. 'I ain't going to do it.' I said,
'What did you say?' Re said, 'I ain't going to do Zt.’
I said&y, so IcalledMr.Werdwer tberadioaixd
toldhimti situationandhetoldmetohaveEh.Cvay
to p to the crossing and he weld pick him upas.

Mr. R. 1). Ward, Forewn,  Mr. Th~aon's superior  on the gang also
testified at the hearing as follows:

"Q. ckr December 17, ycu heard the charges that ware made
againstM.Grey  for an incidantthettook place.
Uhatwaethe firsthurraladgethatyouhad of srrn
prob~betwaanM.~ay~Mr.'lhompson?

A. Mr. Thompson called me on the radio and told me to
cam back to where he was at, that he had a man back
therehewantedto charge.

9. ~~o~ph.lhampsonwrking  l tthatticm? Whatwas
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9.
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A.

He was straightening up; I had sent him back with
scme men to straighten up.

Did you go back to where he was?

What did you find out when you got there?

IEe said that he had told Gray to bring his hammer
back and get with the mm that were pulling spikes
with the pull bars; he wanted him to spike there, and
he refused to do it.

Did you talk to Mr. Gray at that time?

Yes, sir.

What were youableto find out?

Mr. Gray told me that he had been ahead of every-
body else driving spikes and that the man was just
givinghiaaehardtfma.

.
Did you find outfran~. !JJhanpsoewhat it was
specifically that he wanted Mr. Gray to do?

Yes, sir. He wanted him to bring his hamear back
and get with the mn with the pull bars; sod when
they pulled thebeat spikes out, to drive innew
spikes back in the hole there.

Was this a reasonable request?

Yes,' sir.

Is it the way that you would normally go about
straightening up?

Yes, sir.

Does it appear to you that Mr. Thompson was doing it
to try to give m. Oray e hard time or was just doing
it to try to get the job done?

Just doing it to get the job done.

You felt like his instructions to m. Gray were
reasonable instructions, something that he should
have be-doing?

Yes, sir.
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Q. Did you talk to acyoce else about what took place?

A. Well Gray said that Thompson had cussed at him when
he tall& to him, and he called C. E. Daniel8 aver,
but Daniels didn't hear if he did cuaa him; he
didn't hear that. He wasn't really sure about what
all was said. He we8 the only one I talked to.

Q. Mc4c~aniels told you that he didn't hear any cursing

A. Yes, sir."

lhis case capes to the Boprd to determine whether the Carrier had
sufficient evidence to support the findings of guilt and whether the penalty is
appropriate. As has been detemined in ray cases it is not incumbent on us to
resolve credibility issues arising out of conflicting testisony. In this case
wa have mly the testimny of the principals. To accept Claimant's version would
be to detenaine nothing occurred in the incident worthy of any real coccerc. It
must be realized, however, that Assistant Foreman Tbmpscm must have had reascpI
to select the Claimant fras all of the ten or xmre men under his supervision for
charga?sofinsubordination. His report just after the incident occurred to his
superior Forenm Wnrd substantiates his problems with the Clairmnt. Essentially,
the testiamny of Ward agrees with that of Thompson that Claimant refused orders to
work ad that the orders were reasonable. That Thompson holler&d at the Claimant
and was unable to make him heer because of the distance substantiates that Claimant
hadworkedhisway sapedistancebeyond  thelocatimwhere the foremanhadhia
other men at work straightening up at the end of a day's work.

There is a problemconcerningthe  chargeMr.Thaapson used profanity in
addressing the Claimant. The use of "dasm" hardly qualifies as profanity if we
accept the general definiticn of profanity being associated with disrespect of
God or other indicationsof irreverence. On the contrary, the awpressioa "dama"
is cocnon in every day usage to the pointita w may be easily associated
with regularly heard slang and jargcm. b. Thcmpson's testimony does.not admit
use of the word but even if he did it is hardly something to consider of material
importance in a situation such as this. Certainly it is not a word that would
offend ordinary sensibilities.

On the whole, such evidence as we have would appear to support the
disciplinary action taken by the Carrier. If the Carrier, after full investigation
of an incident, such as was done in this case determines guilt, and there is no
evidence to fad&ate discrimination, the board is not inclined to disturb the
disciplinary action taken.

This case is aasewhat similar to another 'Ibird Division case, Le.,
Award 22711 involving the smae parties in which there was a substantial amount
of conflicting evidence. We agree with the Board's findings in that case as
follows:
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'The principle that we may not substitute our judgment for
that of the Carrier wheuthere is conflictfng~te&imny
has been established for many years. Since the record
contains adequate evidence to sustain the Carrier's action
and the punisi-ment  was not excessive, the claim will be
denied."

Fml&'GS:-The ThirdMvisionof  theAdjustmentBoard,upwthewhole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Rmployes iwolved in this dispute are
respectively Carrier and ?&q&yes within the meaning of the Reilwey Labor Act,
as approved Juue 21, 19%;

That this Division of the Adjustmglt Board has jrrrisdiction wer the
dispute iwolved herein; and

That the Agreement we8 not violated.

A W A R D

Claimdenied.

NATIONALRAIIRQ4D~TMINTBOARD
By Order of Third Mvision

Attest: Acting Executive Secretery
NatiocalRailroad Adjustmsnt Roard

- Administrative Assistant

Dated-at Chicago, Illinois, this 14th day of March 1983.


