NATIONAL RAIIROAD ADJUSTMENT BOARD
Awar d Number 2b241

THIRD DIVISION Docket Number MW-2383L
Carlton R Sickles, Referee

EBr ot herhood of Maintenance of Wy Enpl oyee
PARTI ES TO DISP UTE

(Missouri Pacific Rail r oad Conpany

STATEMENT OF CLAIM: "Cl aim ofthe System Commdttee of the Brotherhood that:

(1) The discipline assessed Trackman Willie Browm Was Wt hout j ust
and sufficient cause and on the basis of unproven and di sproven charges (System

(2) Trackman Willie Brown shall be compensatedfor all wage |o0ss
suffered, 1ncluding holiday and overtimepay, during the period of his suspension
(January 18, 1979 t hrough April 16, 1979)."

OPINION OF BOARD: The issue £s whet her a di sciplinary action involving a

suspension for ninety days should be upheld. The action
I s based upon t he al | eged insubordination, inecluding t het hraat of bodily harm
by the O aimant against his supervisor.

The Board finds that the alleged activity of the chima:'u:, i f established,
woul d support the findings of insubordination and Justify a ninety-day suspensi on
of the Claimant,

This Boaxrd i S, therefore, once again being called upon to reviewthe
testimony i N a disciplinary proceedi ng t 0 determine whet her there i s sufficlent
basis for the Carrier to have concluded thatthe C ai mant did performthe alleged
activities end is, therefore, properly found guilty of the charges. There is
conflicting evidence with two witnesses, including the original charging party,
tﬁstifyingf to the activities of the Caimant and a number of wi tnesses disputing
these facts.

The Board f£inds that there i s sufffetient testimony which, if believed
by the Hearing Officer, est abl i shes the charges against the dainmant. Once again,
the Board is not in aposition to evaluate the testimomy when there is conflicting
testimony because it 4£s not in a position to be physically present in orderto
cbserve the demeanor Of t he parti es and some way make an i ndependent judgment as
to the degree of probity of the witnesses interview& at the hearing. Since the
Board has concluded that there is sufficient testimony, if believed, to support
tlhe' charges, the Board will uphol d the decision ofthe carrierand deny the
claim

FINDINGS: The Third Division of the Adjustment Board, upom the whole record and
all the evidence, finds and hol ds:
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That the parties waived oral hearing;
~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within t he meaning of the Railway Labor Act,
as apprwed June 21, 193k;

. That this Divlslon of the Adjust-t Board has jurisdictiom over the
di sput e involved herein; and

That the Agreenment was not viol ated.

AWARD

C ai m deni ed.
NATIONAL RAIIRCAD ADJUSTMENT BOARD
By Order ofThird D vl sl on

Attest:  Acting Executive Secretary
National Railroad Adjustnent Board

e K

Rosemarie Brasch - Administrative Assistant

‘Dated at Chicago, |llinois, this 1bkth day of March 1983.




