NATIONAL RAIIRQAD ADJUSTMENT BOARD
Awar d Number 2k2u42
THIRD DI VI SI ON Docket Number Mw-23861

carlton R Sickles, Referee
(Brotherhood of Maintenance of \\iy Employes

PART| ESTO DISFUTE: E
Fort Worth and Denver Railway Company

STATEMENT OF CIAIM: Claim of the SystemCommittee of the Brotherhood that:

(1) The carrierviol ated the eement When it assigned excavation
work (restoration ofembankments and cuts) beginning at M|e Post 300 on August
1, 1979 to outside forces (SystemFileF-39-79/M5-2),

(2) Because of the aforesaid violation, the Caimnts |isted below
each be allowed pay at their respective rates for an equal proportionate share
of the total numberof wan-hours expended by outside forces beginning August 1,

1979.

L. D..Swift R D. lLewls
C. R Burns J. E. Jackman
C. D. Sherman M, 0. Lindley
J. J. Tubbs W J. MCee
R S. Collins - G H. Cpody
E. D. Baker J. D. Scott
B. D. Diggs M, L. Hender son
G A Cody C. M Beard
E. Motley V. T. McKay
B. J. Sperry J. B. Cowell
B. E Bale"

OPINIONOFBOARD ¢ In the instant matter,the Carrier contracted out certain

work Whi ch t he Organization alleges | s within the scope of
its Agreement with the Carrier. The Organization further alleges that the Carrier
did not satisfy the requirenents of Article IV of the National Agreenent of May
17, 1968 since the Carrier did not give the General Chairman advance witten
“notice of its determination to contract out the specific work.

The Carrier cited its letter of May 1, 1979 as the notice which is
required under Article IV. The Organization responded in its letter of Cctober 25,
1979 that it did not consider this |etter as adequate notice Citing specifically,
" where is the Carrier’s request to contract the work at the date amd |ocation
cited within this clain? Surely the Carrier cannot construe M. Tisdale's letter
of May 1st as a key to open the door for any and al| of the Fort Wrth and Denver
Rai lway's earth moving projects, thereby depriving the machine operators of that

work which is customarily and historically theirs under the prevailing agreenent
rules such as . «»"
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Thi s same i ssue was considered in Public Law Board 2529 (Award 7) which
provided as follows: "mm concrete and specific terms, Rule & (b) provides that
the Carrier shall notify the General Chairman of the Organization in weiting as
far in advance of the date ofthe contracting transaction and provides for a
"meting to discuss wafters relating to sald contracting {ransaction' which might
'reach an under standi ng concerning sai d contracting . (Underscoringadded.)"

This Board finds that since this issue concerning the sane parties and
the saws subject matter has been considered concerning the same alleged letter
of notification to the Ceneral Chairman and it not being convinced that the decision
in Public Law Board 2529 (Award 7) is clearly erroneous oen its face, it will decide
this matter in a like -er.

_ The clai mfor each-named Cl ai mant is sustained for wage | oss suffered,
i.e., the named Claimant's proprotionate share oftime when added t0 his straight-

time conpensabl e time for period involved shal |l be linited so as not to exceed
the total of his normal compensable time,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and all
t he evi dence, £{nds and hol:la:
That the parties waived oral hearing;
~ Thatthe Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the weaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was vi ol at ed.

A WARD

C aimsustained in accordance with the Opinion,
NATIONAL RAILROAD ADJUSTMENT BCARD
By Order of Thixd Division !

Attest:  Acting Executive Secretary
National Railroad Adj ust nent Board
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