NATIONAL: RAILROAD ADJUSTMENT BQARD
Award Humber 24243
TH RDDIVISION Docket HNumber CL-23859

Carlton R. Si ckl es, Referee

Br ot her hood of Railway, Airline and Steemship O erks,
Frei ght Handl ers, Express and Station Employes

é
PARTIES TO DISPUTE: (
(Louisville and Nashville Railrcad Company

STATMENT .OF CLADM: Claim of the System Cemmittee of the Brotherhod
(GL=-9356)t hat :

1. Carrier violated the Agreexent tetwzen t he parties when it
arbitrarily, capriciously, and in abuse of discretion, suspenied Cerk Caecil
Ritchie fremservi ce for fourteeen (14) days as a result of investigation held
on Ap=zil 18, 1980.

_ 2. Cerrier shall, as a result, compensate Oerk Ritchie for ail
tine lost and clear his record of the charge brought agai nst him,

OPTMIOY CF BOARD: The claimant seeks to overturn a fourteen-& s-pension
resulting from his failure t0 execute a waybill for a car

wiaich contai ned hazardous materials. The car had arrived in the yard without a

waybi ||,  The claimant i ndi cates that he had receive3 a cal |l from the originating

railroadcl erk informng himthat the cer was ceming to hi S yard, that it contzired

hazar dous material, that it did not have a waybill, end that he did not have trens-

port& on to bring the waybill overto tae claimant.

- The yerdraster was aware that the car contai ned hszeardous material axd
made provisions for it to be placed in the proger train location as required by
law,

The claimant | ndi cat es thzt he was so busy doi ng many t hi ngs that ke
did nect execute a waybill, but rather put the approprizate information, includizg
the faet that the ear contai ned hazardous material, on the back of an IEM card.

The elaimant al | eges that on nmany occasions a ear Which is received
without a waybill is forwarded without a waybill using the same device as he did
here; ramely, putting the informetion on the back of an ImM car& The Caxrier is
particularly ceoncerned here because there was hazardous material involved and 2s-
serts that the fact +hat cars have been forwarded w thout waybills in the pest
di d not reiieve the claimant of his responsibility to execute the yroper waybill.

Al though the Caxrier is reflecting an obvi ous deep ecncarn for the
novement of hazardous materdals on its property, there sno evidence that the
action of the clsimant hei ght ened any potential danger.
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. It is interesting t O note that the | ast persgraph of the letter
whi ch essessed t he fourteen-days® suspensionWaS as Zollows:

"It is hoped that you have benefited from this experience
and will conduct your duties in the future in a menper to
avoid a recurrence of a similar incident"”.

[t 1 S established precedent in this Division that if there 18 SUb-
st ant i ve evidence supporting & rule violation upon which t he Carrier nakes its
decision, ¢z ve will «eoO00¢ ¢z Carrier emen. ¥¢ is palpably e OomnOes Om
its face, <00 ¢use ONsOm ¢ Board is usually reluctant +0 onoenn apepalty
sEe oxee only 20 +O0 exmm %4 15 Btrongly indicated, In this instance, coeno o
nSoM2ee OMexmne 02 See ¢l evidence in ¢xn onmpooes this 0502 £inds 4454 while
it is admitted that no waybill was prepared but rather that the information
vhich would rormally have been placed on a waybill was put on the back of an
TEM card, that this in i t Sel f 1s not sufficient to establish the guilt Of
the claimant. It i S not clear that it was his respomsibility cl early-
st ood by him,that a waybill was SO essential in this instance that he couid not
follow the usual procedure and use & substitute document, particularly in
1ight of his all eged being very busy performing hi s other functions. Adelay
of the train might have resulted from his having t 0 execut e t he waybill which
Was hardly desirable unier the circumstances,

It seems clear to this Board that the Carrier was deeply concernmed
because there was a dangerous car involved and further concerned t hat t he
FRA Regulations had been violated; however, this Board finds that it has Not
been clearly established that there was & duty on the part of the claimant (O

process the waybill in light of the previ ous practice, and the fact t hat

hazardous meterial wasinvolved did not in itselfso altert hesecircunstances
as to bave Made t he claimant guilty as was decided by the Carrier, FOr t hese
reasons, this Beard will uphol d the ¢laimant and grant the award.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and al | the evidence, £inds and hol ds:
That the parties waived oral bearing;
~That the Carrier apd t he Employes | nvol ved in this dispute are
respectivel y Carrier and Employes within themeaning oft he Railway Labor
Act, as approved June 21, 1934;

That thisDivision of theAdgushmnt Board hasj Uri sdi ction
over t he atspute involved herein; an

That t he Agreement was violated,
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Claim sustained.

FATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

Rosemarie Brasch =

Dated at Chicago, Nlipois, t hi S 1lkthday of March 1983,




