_NATIONAL RAILROAD ADJUSTMENT BOARD _
Avard Number 24249
THIRD DIVISION Docket Number MW-2L0ok

Irwin M Lieberman, Ref eree
(Brotherhood of Maintenance Of \\iy Employes

PARTIES T0O DISPUTE: ( _ _
(Detroit, Toledo and Ironton Rai | road Company

STATEMENT (FF CLATM:"Claim of the SysSt emCommittee of the Brotherhood that:

(1) The Carrier's disguaslification of Machine Operator Alphomso
Ward as a backhoe Oper at or en July 18, 1979 vas improper, without just and
sufficient cause and 1a violation of the Agreenent.

(2) The ciaimant's senfority asabackhoe Operat or shall be
restored asof June 11, 1979."

OPINION OF BOARD: On Junme 11, 1979 Claimant was awarded (following
advertisement)t he position of Machine Operat or 1st
Class-BackhoeOperator. Effective June29, 1979 the Awvard of Backhoe(per at or
was eancelled, Subsequently, em July 2, 1979 Claimant exercised hisseniority
and wasawarded the POSI t| ON of Machine Operator lst Class-Speedswing Operator.
He bad held the position of Backhoe Operator for 21 calendar days. On or
about July 20, 1979 Claimant was informed byt he Engineer, Maintenance Of Way
and Structures astfollows:

"with reference to the position of Machine Operator 1St
Class-Eackhoe Operator at Sectiom 3 II, Flat Rock, awarded to
u on Bulletin T-183L4 effective June 11, 1979, which yOU
el d for 21 days before transferring t 0 t he awarded posi-
tion Machine Operator | Ot Class-Speedswing on July 2, 1979.

Since yOU fwapgsferred from this position prior to
qualifying, your name will not be shown as Machine Operator
1st Clnass- Backhoe Qper at or on the senicrity roster at this
tine,

The applicable r Ul €S provi de in pertinent part as f ol | ows:

Rule 5 - Time in Which to Qualify

"(a) An employee awarded an advertised position and

failing to qualify within 60 calendar days, will return

to hi's former position unless such position is £41led by

an employee Of greater seniority, in which case he may

exercise Seni ority in accordance wth Rule uﬂr).V%en

it is definitel y determined that an enpl oyee will not

qualify, he may be removed before the expiration of 60

calendar days. (Effective h-55.)" .
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Rule 8

"(a) An enployee% seniority in each classification
in & sub-department will begin at the time his pay starts
in that classification exeept

1. Noseniority will be established unless the position
has been acquired as the result of advertisement,

2. As provided in Rule g(b).

3. Noseniority will be established whent he employee
fails { O qualify.

When the pay of an employee starts in a higher
clessification in a Group of a sub-department, he
will acquireseniority fnthat classification and
also start to acquire seniority in the | ower elas-
sificationsof t hat same G oup."

Petitioner arguest hat Claimant'sseniority asa Backhoe Qper at or
start edon Junell, 1979 and he had acquired the position as ther esul t of
an advertisement, Furthermore he had not failed toqua « The Organi-
zation ar gues in addition that Carrier's Sol e positionm, t hal Claimsnt had
not been in the position in question for sixty days, is without merit, |t
IS urged that Claimant was permitted to operate the equipment for 21 days
amd clearly had the ability required to operate the machine et | t1oner
ﬁontends t hat employes can qualify in | ess t han sixty days, as was the case

ere.

Carrier takes the position that it did not aisqualify O ai mant as
e Backhoe Operator, merely that he had not yet qualified when he vacated the
position. Carrier insists that the Rules (sa';ue 8) provides that First Class
Machine Opaat ors ar e pl aced on the sepiority roster based on the qualifi-
cation date on each nachine. Carrier notes that it, of course, has the
sol e right to judge whether an individual has had sufficient time to qualify
for a position. In additfen it iS urged that the entire matter is noot in
view or Claimant's termination Of service onMarch &, 1980,

. TheBoardcannotacCept Carrier's argument with respect to the
di spute peing moot. The record discloses that the termination Of Claimant

| S being chal | enged end isnot yet resolved;t hus t he argument raised by Car-
rier is at best premature, and its acceptance could well deprive Claimant of
important contractual rights.

On t he merits, Carrdierts argunent is not persuasi ve. The Engineer,
i n his letterdated August 31,1979, stated that Claimant had Nnot been dis-
qualified, but that Carrier had not had sufficient time to determine whether
ornot he was qualified, There S NO rul € mandating t hat an employe serve
in a position for a perticular number of days in order to qualify and clearly
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cl ai mant_had operatedt he equipment foOr Some twenty-one days. He met all
the requirements or Rul e 8(a),supra, and did not rail to qualigy. Wth-
out in any way tanpering with carrier*s right to determ ne qualifications,
it is evident that it nmade an error in judgnent in this particular case.
The c1aim nust be sustained.

FINDINGS: The Third Division of the Adjustnment Beaxrd, upon the whol e record
ard all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and t he Employes i nvol ved in thi S dispute are
respectively Carrier and Employes Wt hi n t he meaning of t he Rai |l way Labor
Act, as approved June 21, 193k4;

That thi s Division Of t he Adjustment Board has jurisdiction
over the dispute involved herein; and

That the AQreenent was viol ated.
A WA RD -

cl al msustained.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Or& of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

Rosemarie Brasch - Administrati Sistan

Dated at Chicago,|lllinois, this 23rd day or March 1983.



