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Irvin M. LIeberman, Referee

,(@otherhoodofMaintenan oe of Way Rapbyes
PARl'IETODISPm:(

(Detroit, Toledo aad rronton Railroad chpany

STATR4ENT~ UAD4:'Chl~ofthe  System Ocmittee ofthe Exotherhoodtbat:

(1) The cWrier'sdisqualif!icat.lonofMachine  QperatorAlphonso
Wrdasabacbx  operator onJulyl8,1p'7~was  lmpmper,vithoutjustand
sufficient arms and lnvlolation of tbc Agreement.

(2) lhe claimant's senlorlty as a backhoe operator shallbe
restared as of June ll, 1979.'

OPIlKOHCi?'BOARD: CmJnueU,1~9Cl~%lmantwasawarded  (follmfng
advertisemnt) the position of Machb5 Operator 1st

sass-Bad&me  operator. EffediveJune  29,1~9theAwardofBackboe  Operator
was cancelled. Subsequently, onJuly2,l~g  Claimant exercisedhis seniority
adwas a&ed the position ofMach.ine mtor lst class-Spedswing  Opera*.
Eehadheldthe  posltlonofEackhoe Opratorior21'1endmdays~ Onor
aboutJuly20,1~9  Clalmntwu inform& by the Xuginea, Malntananca of Way
and structures as rouobf0:

Yith reference to the position of Ma&he Operata 1st
Class-Backhoe  OperatoratSection3  II,FlatRock,awardedto
youonBulletinE18~effective  June ll, lm,whi& you
held for 21daysbefore  tramfendng to the awarde&poai-
tlonhkubine Operetor lot Class-Speednring  onJuly2( 19'79.

.since you trmofarea rmm this position preJr to
qualit'ying,yournewwlllnotbeshoi?nasMachineOperst&
1st Class-Backhoe Operator onthe senlorityrosteratthis
tima."

!ibe applicable rules provide In perthent part as follows:

"(a) h epployea m an advertised position and
faillngtoqualifywithin6o~endsr~~,vi~return

to his forma position unless such position is filled by
anemployee of greater seniority, inwhich case he imy
aercioe seniority in accordance with Rule U(r). When
it IS definitely ae- that an employee will not
qualify,he maybe removedbeiorethe expbstlonof  60
calenda dsys. (EtWective h-55.)" .
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"(a) An employee% seniority in each classification
ina sub-depsrtmentwillbeginatthetimehis  pay stmte
in that classification exoopt

1. No seniority will be established unless the position
baekena~nirrdasthezesultof~~sanrant.

2. As prod&d In Bule g(b).

3. No seniority wllJ. be established  when the employee
rails to qllallfy.

Whenthep+3yofane@oyeestartslnahigha
cl.assifkationinaGroupofasddep?Mmnt,he
will acquire seniority in that classiiicati011  and
also start to acquire senLorLty Fn the lower &is-
siricatlone  or that some Group."

Pet~tionaargucs that Claimant*0 seniorityas  aBackhoe Operator
started onJune U,1~9sndhehadacquiredthe~lUonasthe  result of
an advertisement. Furthensore  he had not raildtd qua=. !!he Wgsni-'
2ation argues in addition that krria's sole positfon, that c?aimant had
notbeenlntbe position inquestion r0T sfxtydaye,  1s withoutmerit.  It
is urged that cLsimantvrrspermittedtoopustcthseqrripmmtr~21~~
alxlc~~hadtheabilityreq~fo~~thema~.  Petitioner
conteoaS that e@oy80 can qualUy  In less than sbfay days, as was ths case
here.

Carrier takes the position that it did not UsqualIfy Claimant as
aBackhoe Operator,maelythathe  hadnotyatqm&ifledwhenhevacatcdtbe
position. &trria iuslststhatthe Rules (~ulc 8)lpooidcs  thatF"lrst,~ss
Machine Opaators are placed onthe seniorityros*basedoithe qual%fi-
cation date on each machine. Oarrla notes thst it, of course, has the
sole rlgbtto&nigewhetheran  Individualhas  had sufficlentt~to  qualilfy
for a positiozi. In sdditlon it is urged that the entire apstter 1s moot in
tiev or cube53 temlnation of serda on March 4, 1980.

The Board cannot accept tXrrlafs argwnent with respect to. tie
dispute beblg moot. The record discloses that the taatination of claimant
is being challenged and10 notyetresolved;  thus the argmentrcrisedby Q*
rier Is at best premtw,  and its acceptance could well deprive ClaImant of
importsst contractual rights.

On the marits, Merle argument Is not persuasive. The bglneer,
in his letter dated August 31, 1979, stated that Qaimsnthad  not been dig-
qualified,buttbatCarrlahad  not had suffidenttlw tedeteminewhether
or not he was quaWed. Tnere is no rule raambtlng that an employs serve '..
inapo~itioaroraputlculunumber ofdaysinc+rtoq~3Ufyadclead.y



Rward Number 24249
Dxket Number MU-~J@+

claimant had operated the equipnt for some tie&y-one days. He met all
the requirements or Rule 8(a), supm, and did not rail to qualify. With-
out in any way tampering with Carrier's  right to determine qualifications,
it is evident that it made an error In judgment In this particular mse.
The claim must be sustained.

FmINGS: The ThM Division of the Adjustment Board,  upon the whole record
auialltheevidence,iYnds  andholds:

Thatthepartieswaivedomlhearing;

That the Ourier and the *loyes involved in this dispute am
respnctive4  oarria ami Ehployes Within the mwrning of the Railway Labor
Act, as approved June 21, 1934;

That this Dlvlslon of the AdJustanent Board hss jurisdldlon
over thedispute  involvedherein;  ad

Tb3t we Agreement was violated.

A W A R D e

claim ellstained.

NATIONAL RAILROAD AllTIE= BOARD
By Or&r of !M.rd Division

ATEST: Acting &xacutive Sea&my
NatiomlI$ilraedAdJustukentBosrd

Admlniatrstive Assistant

Dstedat olicsgo,  Illinois, this 23~3 day or NW& 1983.


