NATIONAL RATILROAD ADJUSTMENTBQARD
Awar d Nunber 2k261

THIRD DI VI SI ON Docket Number MW-23991
Robert E. Peterson, Referee

Brot herhood of Maintenance of Wiy Employes
PART! ES TO DISPUTE :

Denver and Ri 0 Grande Western Railroad Conpany

STATEMENT OF cIAIM: "Caimof the SystemCommittee of the Brotherhood that:

(1) The Agreenent was violated when the Carrier termnated its

empl t of Laborer Daniel R Sanchez on July 23, 1979 (SystemFile D-43-79/M4-
15-80;.

(2) The claimnt shall be reinstated with seniority, vacatim and
all other rights uninpaired and he shall be conpensated for all wage |oss suffered,
i ncluding overtinme, beginning Septenber &, 1979."

OPI NI ON_OF BQOARD: The basic issue in dispute revolves around a question as to

whet her or not Carrier's actions in terminating C ai nant
fromits service effective July 23, 1979, without benefit offormal hearing were
taken pursuant to a proper application of Agreenent rules.

According to the record as devel oped and presented on the Eroperty,
C ai mant was enplgyed as a Section Laborer by the Carrier on Mirch 2%, 1977.
Subsequent |y, on June 4, 1979, he voluntarily | eft such position to enter
Carrier's train service as a Fireman-Trainee, a position in Carrier's operating
department and not covered by the collective bargaini ng agreement under which
Claimant had worked while in the maintenance of way department. Thereafter,
when Claimant failed to pass an open book of rules examnation for the position
of Student-Fireman he was, according to the Carrier, dismssed or dropped as a
Fireman-Trainee and, at Cl aimant's request, was re-enpl oyed as a Section Laboxer,
bot h happeni ngs being effective June 26,1979,

Clai mant apparent|y resumed work as a Sectim laborer and worked through
July 9, 1979. W say "apparent|y" because Carrier correspondence of record asserts
Caimant |ast worked as a | aborer July 9, 1979, whereas Organi zation correspondence
of record asserts that subse% ent to returning to his position Caimant sustained
an of f-duty injury on July 10, 1979 whil e moving his personal effects fromone
residence to another. In any event, when Claimant failed to report for work on
or after July 10, 1979 and, accordi n? to the Carrier, but refuted by the
Organi zation, failed to notify any of his supervisors as to why he was absent,
he was dropped or dismssed fromservice on July 23, 1979.

Carrier submts its dismssal of Caimant was in pursuance of AFpendix
""" of the applicable Agreement, which stipulates such action Wwhen an enpl oye has
been absent ten working days or more.
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Oon Septenber 4, 1979, O ai mant presented hinself for work with an
undat ed note fromhis physician which stated: "™ay return to work Sept. k4, 1979".
Caimant was not permtted to return to work, being advised that he had meantime
been di smssed or dropped from service account his absenteeism

In addition to its contentions relative to Appendix "0", it is the
Carrier's further position that under Rule 7(a) of the applicable Agreenent it
likewi se had the right to accept or reject Claimant as an enploye wthin 60days
fromthe date it maintains he was re-enployed, it being Carrier's contention that
under Rule 7(a) Claimant acquired a new entered service date as a probationary
enploye. In this regard, the Organization submts this Rule stipulates that if
an enploye is not notified of his rejection within the 60-day period it shall be
understood that such probationary enploye becomes an accepted enploye, and as an
accepted enploye would be entitled to a hearing for any alleged violation of the
Agreenent. It maintains that as Carrier did not notify Claimnt of his rejection
he was, therefore, entitled to benefit of a hearing to present his reasons for
bei ng absent.

Ve find no need to pass judgnent in thisdispute on Rule 7(a) and the
question of whether or not an enploye transferring or being re-enployed to another
department is to be treated or considered as having gained a new entered service
date. Certainly, to properly do so would require production of sore documentation
than we have before us, e.g., whether the enploye was properly or duly notified of
t he mwifications of a move fromone craft or class of enpl oynent to another;
whether a formal resignation was required, submtted, or acknow edged; seniority
rosters and other docunentation concerning treatment accorded other employes
simlarly situated; the nethod by which benefits eligibility was handled, etc.

Ve do find, however, that we may address ourselves to the principal issue
in dispute, for whether Cainmant was or was not a probaticnary enpl oye, Appendix
"0" does support a finding that under its self-executing provisions when an
enmpl oye absents hinself fromhis assigmment, without perni ssion, forten working
days or more such enploye may be dropped from service wthout the necessity of an

investigation. It is to be noted that under this memorandum of agreenent, in
cases wnere an enpl oye has been unable to notify his supervisor that he woul d be
unable to report for work because of personal illness or other justifiable cause,

such enploye may within thirty calendar days fromthe first day of the unauthorized
absence wake witten request to the properCarrier officer for a fornmal investiga-
tion. Here, in the instant dispute, it i s imquestioned Cl ai nant had absent ed
hinsel f fromhis assignment for ten working days or more. And, as concerns

whet her such absences were with or without permssion, it nust be assumed, absent
probative support, that Claimant did not in fact have permssion to be absent.

H's assertion that, "being unable to |ocate either of (his supervisors) he |eft

a message for thent, nust be treated as a self-serving statenent, particularly

in view of the Iength of time he was subsequently absent and the apparent fact he
was not so disabled as to have precluded a further direct contact to ascertain if
he had requisite permission to absent hinself or to request a formal investigation.
Aﬁcorldi.ngly, under the circunstances of record, we have no alternative but te deny
the claim’
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FINDNGS. The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 193k;

That this Pivision of the Adjustnment Board has jurisdiction wet the
di spute invol ved herein; and

That the Agreement Was not viol at ed.

AWARD

C ai m deni ed.

NATIONAL RAIIROAD ADJUSTIMENT BOARD
By Order of Third Division

Attest: '~ Acti ng Executive Secretary
National Railroad Adjustnent Board

Rosemarie Brasch - istrative Assistant

{ . . . .
Dated at Chicago, Illinois, this 23rdday of March 1983.



