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Martin F. Scheinman, Ref er ee

(Brotherhood of Railroad Signal nen
PARTI ES TODISPUTE

[National Railroad Passenger Corporation

STATEMENT OF CIAIM: "Caimof the Brotherhood of Railroad Signalnmen on the
National Railroad Passenger Corporation:

On behal f of Assistant Signal Mintainer D. Tarasevich, account Carrier
assigned a junior enployee to the Mystic, Connecticut, signal maintainer position:
(1) for the difference in pay between Assistant Signal Maintainer and Signal
Maintainer, (2) all overtime pay earned by any Si ?nal man or Signal Mai nt ai ner on
the !\?/stic territory and (3?1 pay at the going rate for the use of his private
vehicle traveling between the Mystic Signal Mintainer's headquarters and his
home (daily distance 14 niles) -- all this to be paid from the effective date of
this award, Decenmber 10, 1979, to the date this violation of the Signalmen's
Agreenent is corrected.”

OPI NI ON OF BOARD: This claimarises from the failure of Carrier to award the
position of Signal Mintainer at its Mystic, Connecti cut

facility to Claimant, D. Tarasevich, in Decenber 1979. O ai nant was an AsSi St ant

Si gnal Maintainer. He bid for the position when it was posted via Bulletin 154-79

on Novenber 27, 1979. However, Carrier awarded the position to Signal man D, Brown,

who was junior to the Claimant on the Signalmen's roster.

As aresult of Carrier's actions, Claimant filed this claimallegedly
on January 2, 1980. Carrier denied the claim on April 23, 1g80. That denial was
appeal ed by the Organization. The claimis now before this Board for adjudication.

The Organization maintains that Carrier's denial of the claimon April
23, 1980 violated Article V of the August 21, 1954 Agreement, That article reads,
in relevant part:

(a) All claims or grievances nust be presented in witing
by or on behal f of the enployee involved, to zhe officer of the
Carrier authorized to receive same, Within 60 days fromthe
date of the occurrence on which the claimor grievance is
based.  Shoul d any such claimor grievance be disallowed, the
Carrier shall, within 60 days fromthe date same is filed,
notify whoever filed the claimor grievance (the enpl oyee or
his representative) in witing of the reasens for such

di sal l owance. If not so notified, the claimor grievance
shall be allowed as presented, but this shall not be
considered es a precedent or waiver of the contentions of

the Carrier as to other simlar claims or grievances."



Anard Nunmber 2269 Page 2
Docket Number SG-2L2L6

e Organi zation asserts that the clai mwas obviously deni ed more than
sixty days after it was filed, since it was filed on January 2, 1980 and denied
on April 23,1980. Thus, according to the Organization, the claimnust be allowed
as presented and Claimant is to be conpensated for 1) the difference in pay
bet ween Assistant Signal Maintainer and Signal Miintainer, 2) any overtime aK
ear ned b?/ any Signalman or Signal Maintainer on the Mystic territory and 3?t e
going mleage rate for the use of his private vehick between the Mystic Signal
Mai nt ai ner' s headquarters and his home retroactive to Decenber 10, 1979.

Carrier, on the other hand, disputes claimant's contention that he
actually filed a clatm on January 2, 1980, While it acknow edges recei pt of a
regi stered envel ope, it argues that the envel ope didnot contain the claim In
addition, Itargues that the claim even if sent in the registered envel ope, was
not properly submtted to its officer designated to receive same. As such,
Carrier concludes that the clai mshould be denied on procedural grounds.

Thisclaim must be sustained in part. The record evidence reveal s that
Claimant properly filed this claimon January 2, 1980, The receipt, by Carrier,
of a registered envel ope raises the presumption that it contained a proper
document. That presunption has not been rebutted here. Thus, we conclude that
the claimwas filed on January 2, 1980.

The record also clearly reveals that the claimwas denied by Carrier on
April 23, 1980, nore than sixty days after it was £iled, in violation of Article V
of the Agreement. Therefore, as Article Vrequires, the claim nust be al | owed
as presented fromthe date it was filed - January 2, 1980,

However, Carrier's liability is not infinite. As the National Disputes
Committee ruled in Decision Wo.16, "(ithe) receipt of the carrier's denial letter
... stopped the carrier's liability arising out of its failure to conply with
Article V of the August 21, 1954 Agreenent”. Here Carrier's denial of the claim
was dated April 23, 1980, Thus, Carrier's liability should cease on April 23,
1980, the presuned date of the Organization's receipt of Carrier's denial.

FI NDI NGS: The Third Division of the Adjustment Board, after giving the parties

to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

~That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor Act,
as approved June. 21, 1934;

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was vi ol at ed.
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AWARD

Claim sustained in accordance with the ¢pinion.

NATIONAL RAIIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

By

Rosemarie Brasch - Administrative Assistant

Dat ed at Chicago, |llinois, this 23rd day of March 1983.



